CASES ARGUED AND DETERMINED 


IN THE 


Suptene Gout of Georgia, 


AT ATLANTA. 


SEPTEMBER TERM, 1881. 


PRESENT—JAMES JACKSON, .. . . . CHIEF JUSTICE. 
MARTIN J. CRAWFORD, . . ASSOCIATE “ 
ALEXANDER M. SPEER, . . - * 


a 


GORDON vs. MITCHELL. 

(Oa motion to dismiss.) : 

1. Agreed copies of certain court papers were used in evidence on the 
trial of a case, and on the motion for new trial were attached to the 
brief of evidence, with the agreement that they be used on the mo- 
tion for new trial, and if the case should be carried to the supreme 
court that they should be copied in the record as part thereof, in all 
respects as though they had been copied out into the brief of evi- 
dence, and the brief so formed was examined, approved and filed in 
office. On exception to the overruling of the motion for new trial 
the bill of exceptions recited that “a brief‘of the testimony intro- 
duced on the triaf has been filed under the revision and approval 
of the court, and is a part of the record of the cause, identified by 
the signature of the judge appended to the agreement of counsel 
to said brief of evidence:” 

Held, that the brief of evidence was fully authenticated, and the case 
will not be dismissed. : 

2. That the agreement of counsel to a brief of evidence recites that it 
consists of a certain number of pages, and when the same is copied 
by the clerk, it covers in the record more than that number of pages, 
is no cause for dismissal. 

(On the merits.) 
v 68—2 
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1. That a vendor had no personal knowledge of the items of ac- 
count on which he sued at the time when they were made, 
was no ground for the exclusion of his testimony, where it 
appeared that after the goods were furnished he and the defendant 
went over the account together and agreed to its correctness. 

2. The verdict is upheld by the evidence. 

3. A contract to sublet, sublease or hire out convicts leased from the 
state, is illegal. 

(a.) Acontract for one as an agent of a lessee of convicts to work 
them according to law on the place of the lessee would be legal, but 
for a lessee to turn over convicts to another to be carried away 
and worked by him for his own use at another place, would be 
illegal. 

(4.) If upon the dissolution of a firm one partner, who was a lessee of 
convicts, put certain of them in charge of the other partner, by 
whom a contract was made with a creditor of the firm to let him 
have the labor of such convicts for eight years in payment of the firm 
debt, and the partner who was a lessee shortly thereafter resumed 
control and took the convicts from the creditor, such facts would 
not constitute accord and satisfaction of the firm debt. 

. Requests to charge not based on the testimony were properly re- 
fused. 

. The judgé of the superior court may grant a new trial on terms ; or 
may propose terms, and on their refusal in advance by counsel, 
may refuse a new trial. Such practice will not work a reversal of 
his judgment. 

Practice in Supreme Court Evidence. Verdict. Con- 
tracts. Charge of Court. New Trial. Practice in Supe- 
rior Court. Before Judge HILLYER. Dekalb Superior 
Court. March Term, 1881. 


Reported in the decision. 


VAN Epps & CALHOUN, for plaintiff in error. 


CANDLER & THOMSON, for defendant. 


JACKSON, Chief Justice. 


(Om motion to dismiss writ of error.) 

A motion was made to dismiss this case on the ground 
that the evidence in the record—particularly the docu- 
mentary part thereof, is not authenticated in the bill of 
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exceptions and record, so as to show that it is that which 
the superior court had before it on the trial before the 
jury and on the motion for a new trial. 

The bill of exceptions recites that “a brief of the testi- 
mony introduced on the trial has been filed under the 
revision and approval of the court, and is a part of the 
record of the cause identified by the signature of the 
judge appended to the agreement of counsel to said 
brief of evidence.” 

In the record is the following agreement: 

“It is hereby agreed that the above and foregoing one hundred 
and eleven pages, including the charge of the court, contains a true 
copy of all the documentary and a brief of all the oral evidence 
adduced on the trial of the above stated case, and it is further agreed 
that the agreed copy of the bill, exhibits, and order and other writings 
hereto attached, used on the trial of this case may be used on the 
hearing of this motion for new trial, and that the same in the event 
that this case is carried to the supreme court by either party, may be 
copied into the record by the clerk and become a part of the record 
in this case, in all respects as if the same had been copied in the above 
agreed and approved brief of evidence. This the fourth day of April, 
188—.” 

This was agreed to by counsel, and examined, and ap- 
proved, and ordered filed by the judge on the 4th of 
April, 1881, and on that day filed in office by the clerk. 

So that in the Lill of exceptions, which the judge certi- 
fies to be true, it is alleged that the brief of evidence has 
been filed under his approval, and is identified there by 
his signature to the agreement ; and in the record there it 
is identified just as the bill of exceptions says that it is; 
and thus the one hundred and eleven pages contain the 
evidence, oral and written, used on the trial, and all this the 
clerk has copied and sent up as part of the record pursu- 
ant to the order. Therefore, it is clear that we have here 
authenticaced by the judge, all the evidence he had hefore 
the jury on the trial, and before himself on the motion. 

It does not matter that it took more than one hundred 
and eleven pages by the clerk in copying. 

Those one hundred and eleven pages were filed, and he 
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copied them. The evidence, therefore is sufficiently iden- 
tified by the judge. 

This case differs from 61 Ga., 337, in this, that the 
evidence is expressly approved here by the court in the 
record, as well as referred to in the bill of exceptions. 

It differs from 64 Ga., 668 in this, that from the agree- 
ment here it appears that copies, and not orignal office pa- 
pers, such as interrogatories, indictments and warrants as 
in that case, nor any original paper of any sort, were used 
on the motion in this case; also, that the one hundred and 
eleven pages ordered to be filed contained the copies 
which were filed, and are sent up here as a part of the 
record. 

The duty of the clerk is to copy that which the judge 
orders of file as the evidence on the trial; and this he 
has done. All the oral evidence comes here copied by the 
clerk as of file in his office; why not the documentary, if 
ordered to be filed there, as part of the record ? 

Therefore, we think that all this evidence is referred to 
in the bill of exceptions, and also authenticated by the 
judge inthe record, and is that which was used on the jury 
trial and on the motion before him, and is certified by him 
as so used. 

Motion to dismiss denied. 


CRAWFORD, Justice. 
(On merits of case.) 


In April, 1880, John D. Mitchell brought suit against 
Cox & Gordon in the superior court of Dekalb county on 
an open account, to which the defendant, Gordon, pleaded 
the general issue and accord and satisfaction. The defend- 
ant, Cox, filed no pleas. The plea of accord and satisfaction 
filed by the defendant, Gordon, was based upon the fact 
of adissolution of the partnership, and in which it was 
agreed between them that the liabilities of the concern 
were to be paid by Cox, and that Cox afterwards entered 
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into certain contracts with the plaintiff, Mitchell, by 
which, in connection with the acts of Mitchell, he, Gor- 
don, was discharged. 

The jury on the trial of the issues returned a verdict for 
Mitchell, for the sum of $1,700.00 besides interest, and the 
defendant, Gordon, moved for a new trial, which was 
refused, and that refusal is alleged to be error. 

The questions at issue between these parties on the mo- 
tion for a new trial involve matters of fact as well as mat- 
ters of law. It is insisted that the testimony does not 
authorize the verdict, and this makes it necessary for this 
court to examine the same, to see whether it is sufficient 
to warrant the jury in their finding. The record shows 
that the indebtedness set up was incurred wholly by the 
defendant, Cox, and that the defendant, Gordon, had no 
personal knowledge of the items charged, and therefore 
could give no sufficient testimony to rebut the positive 
testimony of the plaintiff, and thereby reduce the amount 
claimed. 

The testimony of the plaintiff was that the itemsas set 
out in the bill of particulars,with the prices annexed thereto, 
were correct. That the delivery of the corn was made by 
his agent, McDowell, and that afterwards Cox and plain- 
tiff got together and -agreed that it was correct; and upon 
a failure by Cox to get the money to pay cash as he ex- 
pected, it was agreed that the credit price thereof should 
be $1.35 per bushel. 

That it was thus testified to several times during the 
examination, appears from the brief of the evidence; and 
so of the other items. The questions were varied, but 
the answers thereto were uniformly the same; that after 
the delivery of the articles, Cox and the plaintiff would get 
together, compare their memoranda of them and agree 
as to what had been received, and that this was done very 
soon after they were furnished. 

There was one item of bacon of 1103 pounds, which was 
the subject of dispute between the counsel, because the sum 
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of $110.30, which was the amount due therefor, was de- 
ducted in the amount from the whole amount when it 
should have been added. This the plaintiff swears was 
the quantity gotten by the defendants, and never paid for, 
and of course should have been added. 

The testimony of the plaintiff was supported by witness 
McPherson in that, whilst he was on the plantation of the 
defendant they got corn from the plaintiff. He further 
testified that he had charge of the feeding of the stock, 
and whenever the corn was out he would go to the plain- 
tiff for more, and that they were getting corn there all the 
time. He also corroborated the plaintiff in the matter of 
the lumber and the wheelbarrows having been received 
and used by the defendants, as also to the cotton seed 
and syrup. 

1. Amotion was made to rule out the testimony of the 
plaintiff, Mitchell, because he did not know all the items to 
be correct of his own knowledge. This motion was over- 
ruled by the court, and this ruling is assigned as a ground 
of error in the motion for a new trial. Had this testi- 
mony stood by itself, the motion would have had merit in 
it, but when coupled with the further statement that he and 
the defendant, Cox, had compared the items and had 
agreed to their correctness, it was immaterial whether he 
had any personal knowledge thereof or not. 

2. It is also insisted by counsel for plaintiff in error that 
if the verdict be correct for any amount, it is still too 
large by $200.00. This would be true if the jury believed 
that the $110.00 for the meat should be deducted, but be- 
ing added to the $2,370.00, it makes the aggregate amount 
$2,480.00, and when the $760.00 is deducted, the balance 
remaining is $1,720,00, being $20.00 more than the ver- 
dict. So that there was no mistake if they believed 
the plaintiff as to the fact that the meat was to be charged 
instead of credited, as they must have done, or the verdict 
would have been as claimed by counsel for plaintiff in 
error. 





SEPTEMBER TERM, 1881. 17 


Gordon vs. Mitchell. 


A thorough examination of this testimony will show 
that if the jury believed the plaintiff and McPherson, al- 
though there was other testimony tending to weaken 
that of Mitchell, still they had sufficient proof to find their 
verdict, and enough to hold it as against its being set aside 
by the judge for the want of evidence to support it. 

3. The pleas of accord and satisfaction rested mainly on 
the two following contracts made between the defendant, 
Cox, and the plaintiff, Mitchell, the same having been 
made by them after the dissolution of the partnership of 
Cox & Gordon. This dissolution provided that Cox, as 
agent of Gordon, was to take charge of the sixty convicts 
to be placed on Gordon’s plantation. and work them, 
treat them humanely, pay all the expenses, including the 
hire due the state, and after turning over fifty bales of 
cotton per annum to Gordon,he was to have what remained 
of the crops. The agency of Cox was to run for eight 
years, provided Cox complied with the agreement with 
Gordon, and the act of the legislature of eighteen hundred 
and seventy-six providing for the lease of the convicts. 
It was also further stipulated and agreed that Gordon was 
in no way to be held liable for the money used in making 
the crops. Dated August 13th, 1878. 


“ TAYLOR COUNTY, January 25th, 1879. 


- Contract entered into between J. D. Mitchell and Ed. Cox on the fol- 
lowing condition: Ed. Cox, of the first part, agrees to let J. D. Mitch- 
ell have twenty convicts for the term of eight years on the following 
conditions: J.D. Mitchell is to take up a mortgage given by the said 
Cox to C. B. Howard and T. J. Marshall, amount of the mortgage I do 
not remember the precise amount, somewhere between seven hundred 
and forty dollars to seven hundred and sixty dollars; said mortgage 
due last December ; the said mortgage is to be held by Mitchell until 
the said twenty hands pay the above mentioned mortgage at the rate 
of thirty dollars each and all expenses, the mortgage then to be turned 
over to the said Cox in part payment for said hands, for the remainder 
of the term of eight years they are-held in payment by the said J. D 
Mitchell for an account in full satisfaction of corn account held by J. 
D. Mitchell against Gordon & Cox. This “ account” (contract) is to be 
in full settlement of account between Cox and Mitchell and Gor- 
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don. If the lease should be abrogated or forfeited Mr. Mitchell is to 
receive in proportion “ prior” (erasure) number of hands whatever may 
be gotten from damage from the state as per same rate per hand as I 
do. (Signed,) Ep. Cox, 
j. D. MITCHELL.” 
M. W. SAMS, JR., 
G. T. MCDOWELL, 


“ GEORGIA—Fukton County. 

This agreement entered into this 29th day of March, 1879, between Ed- 
ward Cox and J. D. Mitchell, both of the county of Taylor, in said state, 
witnesseth that the said Cox, in consideration of the said Mitchell's 
having this day surrendered up for cancellation a deed heretofore made 
him by said Cox to a house and lot in the town of Decatur, and having 
fully released and discharged said Cox from the payment of the sum of 
money mentioned in the deed as seven hundred and fifty dollars, which 
said deed was executed to secure, and in further consideration of the 
eventual cancellation and discharge of all indebtedness of Gordon & 
Cox to said Mitchell, provided the said Mitchell receives the hands as 
hereinafter provided, has this day sublet to said Mitchell, for the 
term of eight years from the first of April next, twenty-five 
out of sixty convicts that have fallen or may fall to said 
Cox, under his agreement with John B. Gordon, said twenty-fve 
convicts to include the six now held by said Mitchell, the ten at La- 
throp’s and the four at Marshall's, and such other average hands as 
may be assigned to said Mitchell, the said Mitchell paying the expenses 
of getting such hands to his camp. It is understood and agreed that 
said deed of Cox is surrendered and cancelled, and the indebtedness it 
was given to secure discharged instanter in any event ; but the indebt- 
edness of Gordon & Cox is only to be discharged in proportion as the 
said Mitchell secures the twenty-five hands for said term provided his 
failure to secure their services is in no way attributable to any fault of 
his, and in the event of failure attributable to any fault of said Mitchell, 
that “indebted” too to be discharged. It is further agreed that should 
said Mitchell have to pay off a note of Gordon & Cox to Swift & Son 
for five hundred and fifty dol'ars, then and in that event the mortgage 
which he held to secure him against liability on said note is not to be 
affected hereby. It is further agreed that in the event said Lathrop 
and Marshall should refuse to deliver to the said Mitchell the convicts 
held by them, and in that event a number sufficient to make up twenty- 
five average hands shall be turned over to said Mitchell out of the sixty 
aforesaid that said Cox is entitled to. 

And the said Mitchell is bound to pay the lease or lien to the state 
of said hands, and do all other acts that would be required of said 
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Cox to entitle him thereto, it being the true intent and meaning of this 
agreement that said Mitchell takes the place of said Cox as to said 
twenty-five hands, and releases said Cox from all! liability for their care 
as well as from all personal individual liability by reason of any past 
contract between said Cox and said Mitchell. It is also understood 
and agreed, that as the time of any of said twenty-five hands expires, 
other hands are to be received in their stead from said sixty hands 
leased from said Gordon, so as to keep-up the number to twenty-five 
during said term of eight years. It is also understood and agreed that 
said Mitchell assumes no liability of said Cox to said Gordon. It is 
further agreed that if the lease is abrogated from any cause not attribu- 
table to the fault or neglect of Mitchell, then and in that event the 
account of Mitchell against Gordon & Cox is to have full force and 
effect, any statute of legislation to the contrary notwithstanding. In 
witness whereof we have hereunto set our hands and seals the day and 
year first aforesaid. 


Executed and delivered in gremnnse of (Signed) EDWARD Cox, 
EDWARD C. ‘THOMAS, J. D. MITCHELL.” 

W.S. THOMSON, N. P., Fulton Co. ,Ga, 

The construction which the court placed upon these 
two contracts in his charge to the jury, constitutes the 
basis of the errors of law contained in the motion fora 
new trial. 

He held the first to be an illegal and void contract, under 
which neither of the parties could take any rights, and so 
instructed the jury. Was thiserror? 

It does not appear to us that there can be any twocon- 
structions of this contract, and that it was clearly a sub- 
letting of convicts by Cox to Mitchell, for the space of 
eight years, at the rate of thirty dollars each, and they were 
first to be held by Mitchell for the taking up of the mort- 
gage made by Cox to C. B. Howard, and afterwards in full 
settlement of account of Mitchell against Cox & Gordon. 

These convicts were held, asthe ptoof shows, underthe 
lease act of the general assembly of Georgia, and by the 
sixth section of which act it is made illegal to sublet or 
lease, or hire out said convicts, and if done by the lessees, 
or permitted to be done, the governor is to proceed to 
vacate the lease. The contract being forbidden by law, it 
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was without any force or legal effect, and was properly so 
ruled by the judge. 

Upon the second contract he instructed the jury in sub 
stance, that it was not illegal on its face as was the other 
but when taken in connection with other testimony 
bearing upon it, they could then determine whether it 
was an accord and satisfaction and, as such, discharged 
the liability of the defendant, Gordon, or else illegal, as 
they believed the facts to be. If, on the 29th day of 
March, 1879, Mitchell in fact became the agent of one of the 
lessees, and took charge of the convicts, and was to work 
them on the defendant’s, Gordon’s, plantation under the 
lease and according to law, and subsequently defendant, 
Cox, made a contract by which he was thus to work 
them, the contract would be legal. Butif at the time of the 
execution of the contract it was expected and contemp‘a- 
ted between Cox and Mitchell that Mitchell was to take 
them off and carry them to his camp, and work them on 
his place, the same not being embraced in defendant’s, 
Gordon’s, place, but on Mitchell's, then neither party could 
claim any rights under such contract. He further instruct- 
ed them that if they found the facts to be such as to make 
the contract legal, then it would be necessary for them to 
inquire whether these convicts were lost to Mitchell by 
any fault of his own, for if they were lost for any other 
reason than the fault of Mitchell, then the contract was 
not to be in payment of the debt due by Cox & Gordon 
tohim. If, therefore, Gordon came in and asserted any 
right he had as lessee, and sold such right to Howard, 
who with the aid of the principal keeper of the pen- 
itentiary, took from Mitchell these convicts, then their 
loss to Mitchell could not be considered as his fault, if he 
were working them where and as was contemplated and 
expected that they should be by Cox and himself when 
the contract was made. 

We must confess that we see no error of law in this 
charge to the jury. And if Cox violated his contract with 
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Gordon, as agreed upon in their dissolution, and violated 
the law under and by which he was to work these con. 
victs, and Gordon thereupon asserted his rights as lessee, 
then, by re-possessing himself of the convicts held by 
Mitchell to pay in part the debt due him by Cox & 
Gordon, without the fault or consent of Mitchell, the pay- 
ment failed, and the firm of Cox & Gordon became liable 
by reason thereof to answer for their debt to him as 
though no payment had been attempted by the contract. 
The jury having found the facts to be. as appears by the 
verdict, that Mitchell held the convicts under an illegal 
contract made by Cox with him, and that Gordon resumed 
his control and authority over them, the payment failed 
and the debt stood unsatisfied against the firm, just as it 
did before the illegal bargain, was made. To say that a 
debt due Mitchell from Cox & Gordon was to be paid by 
the labor of convicts for the space of eight years, who 
were taken away from him in the space of a few days, by 
one of the partners having the legal power to do so, would 
be to say that the contract was binding on Mitchell but 
not on Cox & Gordon. ; 

4. The motion for a new trial was amended by adding 
two other grounds thereto of requests to charge, which 
were refused, and were substantially as follows: 

_ (1.) That if the partnership between Cox & Gordon was 
dissolved, and Mitchell had notice thereof, and he then 
entered into a written contract with Cox upon addi- 
tional consideration and accepted other property from 
Cox in payment of the indebtedness of Cox & Gordon, 
such agreement would be a discharge of Gordon. 

We find no testimony in the record which we think lays 
the foundation for such acharge; and it was therefore pro- 
perly refused. ; 

(2.) That if prior to the commencement of this action the 
plaintiff instituted one in the county of Taylor, based on 
the contract of March 29th, 1879, between Cox & Mitchell, 
and Mitchell was still insisting upon a performance there- 
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of, that he would be estopped to deny the equity and bind- 
ing force of the contract to avoid its legal effect. © 

The evidence discloses the fact to be that the plaintiff was 
not insisting in that court upon the performance of the 
contract; that it was not such a right as the court could 
enforce; and besides, there had never been any service 
upon the parties. 

There was no error in the refusal. 

5. Touching the exceptions taken on the hearing of the 
motion for a new trial, we hold that the right of the supe- 
rior court to grant a new trial onterms is well settled in 
this court; and if the terins be not complied with, the 
verdict will stand. 

With equal propriety, we think, the judge may propose 
terms, and on the refusal beforehand to accept them, he 
may refuse the grant. The only effect of such an offer is 
to show that he was not fully satisfied with the verdict, 
and to detract from the full force of the rule, that this 
court will not disturb a verdict as contrary to evidence, if 
it be approved by the presiding judge as sustained by the 
evidence, unless he has abused his discrefon in refusing it. 
In this case, however, the judge certifies, “that the mind 
of the court was not dissatisfied with the amount of the 
verdict in the technical or legal sense, so as to require a 
new trial under the rules of law.” 

With this statement explanatory of what he said to the 
defendant’s counsel in overruling the motion for a new 
trial, puts this case within the reason affecting the usual 
judgments of refusal. 

Judgment affirmed. 
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HUNTINGTON vs. BONDS. 


1. The verdict is supported by the evidence. 

(a.) Trover being brought for a half interest in four several bales of 
cotton, described separately and their weights given, proof of prop- 
er sale and disposition of proceeds as to a part would not prevent 
a verdict for the balance. 

. Newly discovered evidence tending to show a fact which, if true, 
must have been known to the defendant before the trial, and 
which was not only not used as a ground of defence, but was direct- 
ly in conflict with that actually set up, is no ground for a new trial 
on behalf of the defendant. . 


New Trial. Trover. Newly Discovered Evidence. Be- 
fore Judge UNDERWOOD. Polk Superior Court. Febru- 
ary Term, 1881. 


‘ 


To the report contained in the decision, it is only nec- 
essary to add that the newly discovered testimony was to 
the effect that Bonds had stated that he had nothing to 
do with the cotton, that he was farming on shares with 
one hand (whose administrator was a co-defendant in the 
trover suit with Huntington), and that the ‘latter was to 
dispose of the cotton, pay debts, and pay him one-half of 
the proceeds. 


J. A. BLANCE, by E. N. BROYLES, for plaintiff in error. 


Ivy F. THOMPSON, for defendant 
CRAWFORD, Justice. 


1. Milburn Bonds sued A. Huntington and J. W. T. 
Hand in an action of trover to recover the one-half inter- 
est in four bales of cotton waich he alleged had been 
wrongfully converted to their use. Upon the trial, the 
jury returned a verdict for Bonds for $37.50, whereupon 
the defendants below moved for anew trial because the 
verdict was contrary to law—contrary to evidence, with- 
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out evidence to support it, and because of newly discov- 
ered evidence. The motion was overruled and the de- 
fendants excepted. 

The testimony of Huntington was that he sold the four 
bales of cotton, and appropriated the proceeds by the di- 
rection of Bonds. This is flatly denied by Bonds in his 
testimony, who swears that he never authorized the sale 
of the cotton nor any disposition of the proceeds. Hunt- 
ington also testifies that after he had sold the cotton, he 
paid by the order of Bonds an account of his due to Ford 
& Glenn for $48.94, and retained on an account due to 
himself $13.80, all of which was approved by Bonds. 

The jury found that so much of this cotton as was thus 
sold was sold by authority, and therefore that the plaintiff, 
Bonds, could not claim a wrongful conversion thereof; 
but as to the balance, they found that he had wrongfully 
converted it, and gave him a verdict for the said amount 
of $37.50. This suit being for one-half of four bales of 
cotton which are separate and distinct pieces of property, 
and designated by their different weights and numbers, 
differs in that respect from the case of Campbell vs. Trun- 
nell, decided at this term, not yet reported, and is there- 
fore not in conflict with it, although that case sounded also 
in trover. 

2. Upon the newly discovered evidence, it sets up asa 
ground of defence a fact which, if true, must have been 
known tothe defendant, Hand, but which was not made 
by him in his life-time, nor by his administrator after his 
death,and which is wholly inconsistent with the defence, ac- 
tually made on the trial. There is testimony enough to 
sustain the verdict, and the newly discovered evidence is 
in conflict with that of the defence in legal effect, and not 
sufficient to authorize a new trial. 

Judgment affirmed. 
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ASHTON vs. THE STATE OF GEORGIA. 


. Where a dwelling-house was occupied by one in charge of a planta- 
tion, and he ordinarily slept in one room of it, the entire house was 
his dwelling-house, although another room may have been occa- 
sionally occupied as an office or bed-room by another, who while 
there was the master. 

. The act of 1879 (page 65) did not alter the law of burglary other- 
wise than to put burglary, whether committed in the day or night, 
on the same plane in respect to punishment. 


Criminal Law. Burglary. Master and Servant. Laws. 
Before Judge SNEAD_ Richmond Superior Court. April 
Term, 1881. 


Ashton was indicted for burglary. The indictment alleged 
that he broke into and entered a certain house, the prop- 
erty of Eliza W. Moore, and used as a dwelling-house by 


one Albert Maddox, with intent to steal certain goods 
belonging to one William H. Warren.’ 

The evidence was, in brief, as follows: The house be- 
longed to Mrs. Moore, and was situated on a plantation. 
Maddox was the foreman or manager of the place, and 
occupied one of the rooms as a bed-room while on the 
plantation. He had a home in town, but would go to the 
place constantly. Warren, who seems from the evidence 
to‘have been conducting the planting, would at times go 
to the place, and sometimes slept in one of the rooms, and 
when there used it as an office. Defendant was caught 
after having broken into the office-room where there were 
articles of value. 

The jury found a verdict of , uilty. Defendant moved 
for anew trial on the following among other grounds: 

(1.) Because the court charged the jury as follows: “I 
charge you if you find that one of the rooms of this house 
was used by Albert Maddox asa dwelling, it was, in the 
eyes of the law, the dwelling-house of Albert Maddox.” 
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(2.) Because the verdict was contrary to law and evi- 


dence. 
The motion was overruled, and defendant excepted. 


Tuios. S. BEAN, for plaintiff in error. 


BOYKIN WRIGHT, solicitor general, by F. L. HARALSON 
for the State. 


JACKSON, Chief Justice. 


1. The defendant was convicted of burglary; ne broke 
and entered a dwelling-house ; it must have been with the 
intent to steal, though he was caught before he committed 
the felony. The house belonged to Mrs. Moore, as 
charged in the indictment ; it was used as a dwelling-house 
by Albert Maddox as charged, because he occupied one 
room of it generally,and had charge of it as foreman of the 
hands on the plantation. It made no difference that Wm. 
H. Warren, occasionally when visiting the plantation, 
lodged in one room, even if he were master, and Maddox 
servant, when he was there. It was more constantly used 
by Maddox as a residence or domicile than by Warren. 
We see no material error in the ruling of the court on 
these points. 

2. The act of 1879 (laws of 1879, page 65) leaves the 
definition of burglary as it stood before in the Code. Its 
effect is simply to alter the law of burglary in respect to 
punishment, putting burglary in the day-time and at night 
on the same footing, and leaving it to the judge to punish 
either at his discretion within the extremes of the penalty 
prescribed—any term of time between the shortest and 
longest time prescribed. 

It leaves burglary a crime, whether the breaking and en- 
tering with felonious intent be made day or night. 

Judgment affirmed. 
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. When the judge of the superior court amends a bill of exceptions, 
or causes it to be done, by striking out portions of it, some allusion 
should be made to such amendment in his official certificate, sothat 
this court may know that parts of it have been obliterated by his 
direction ; the better practice, however, as well as the more legal 
course, is to decline to sign and certify it at all until re-written so as 
to present an intelligible and unmutilated bill of exceptions and 
assignment of errors for review here. 

. Where, by direction of this court, the clerk of the superior court 
transmits a certified copy of the bill of exceptions from the official 
copy retained in his office, and it conforms in all respects to the 
original in this court, with the parts so stricken omitted, we will 
presume that the portions stricken from the original were stricken 
by order of the judge. 

. In his abstract and brief, counsel for plaintiff in error has no right 
to base any position of fact or argument upon any part of the bill 
of exceptions so stricken; and if it be done, such positions will be 
wholly disregarded because their foundation crumbles for want of 
the certificate of the judge; especially when the transcript of the 
record fully accords with the action of the judge in striking those 
portions of the bill of exceptions—such portions referring to writ- 
ten demurrers of record. 

. Where defendant demurred to the second ground of amended ille- 
gality, which was as follows: “ There is no judgment to support 
the execution, it does not follow the judgment,” and excepted to the 
ruling of the court and assigned error thereon, and where alj 
objection to the said ground of illegality because it was an amended 
ground without swearing that defendant did not know of that 
ground when the original affidavit was filed, was stricken from the 
bill of exceptions, and no such objection appears anywhere of re- 
cord, the exception and assignment of error will be confined to the 
point that the execution does not follow, and is not supported by the 
judgment. 

. Where the judgment is against a partnership and the execution is 
against, not only the partnership but the individual members there- 
of, not as members of it but as distinct persons, the variance is fatal. 


Practice in Supreme Court. Practice in Superior Court. 
Judgments. Executions. Illegality. Before Judge WIL- 
LIS. Muscogee Superior Court. May Term, 1881. 

v 68—3 





SUPREME COURT OF GEORGIA. 


Clayton & Webb vs. May. 


Clayton & Webb obtained a judgment against T. D. 
May & Co., a firm composed of May and J. W. Clayton. 
To the levy thereunder May filed his affidavit of illegality. 
Subsequently he amended it by adding new grounds, one 
of which was that the execution did not follow the judg- 
ment. (The 7. fa. was against T. D. May, J. W. Clayton 
and T..D. May & Co.) The case went to the superior 
court by appeal. The court sustained the illegality on 
the above stated ground alone, and quashed the fi. fa. 
Plaintiffs excepted. 

For the other facts see the decision. 


S. B. HATCHER, for plaintiffs in error. 


J. M. RUSSELL, by S. W. GOODE, for defendant. 


JACKSON, Chief Justice. 


1. When we examined the bill of exceptions in this case, 
it was discovered that the abstract of plaintiffs in error 
did not accord with it. The point made in the abstract 
and brief and argument was that the illegality had been 
amended without the requisite affidavit that affiant did 
not know of the ground taken by the amendment when 
the original affidavit of illegality was made. All allusion 
to that point was stricken out of the bill of exceptions 
by having black lines drawn across that portion of the bill 
of exceptions which referred to it, and we could not ascer- 
tain from the certificate of the judge, or any other part of 
the bill of exceptions, who struck that part or by whose 
order it was done. 

It is the duty of the judge, when he certifies the bill of 
exceptions, to see to it that a plain and unobliterated bill 
of exceptions, distinctly assigning the errors complained 
of, and containing the facts necessary to enable this court 
to adjudicate the cause, be made out; and if it be un- 
truthful to decline to certify, with his reasons therefor, as 
provided for in section 4257 of the Code. Itseems to us 
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that this is the legal course. If, however, he sees fit to 
obliterate any part of it, he ought certainly to write some- 
where on the bill of exceptions that he did it, or ordered 
it done, so as to assure this court that nothing improper 
has been done by any unauthorized person; that nobody 
has changed the bill of exceptions since it left his hands. 
Otherwise this court will be involved in doubt about it. 
The more legal course, and the better practice, would be, 
if anything be in the bill of exceptions not consistent 
with what transpired before the court on the trial, to re- 
quire the bill of exceptions re-written so as to present a 
clean and unmutilated record for inspection here and pres- 
ervation on the files of this court of record. 

2. In this case we were obliged to send to the clerk of 
the superior court of Muscogee county for a copy of the 
official copy, reserved in his office, duly certified by him. 
We find that this certified copy is the same as the original 
here, with the obliterated parts left out. It is presumed, 
therefore, that the judge himself made that obliteration 
or ordered it to be done, and that no unlawful hand has in- 
terfered with the bill of exceptions as it came from the 
judge. So presuming, we take no further action upon it 
than this allusion to and remark about it. 

3. But, sureiy, counsel acted very indiscreetly in making 
his abstract conform not to the bill of exceptions as stricken 
and modified by the judge, but as written by himself origin- 
ally beforeso altered. From a correspondence with the 
clerk of this court with him by our direction, we are satisfied, 
however, that it was an indiscretion by him and nothing 
more ; and, therefore, we forbear to press investigation fur- 
ther. From that correspondence, it seems that he thought 
the bill of exceptions was left in legal effect as it stood be- 
fore it was so obliterated in part. We must, however, disre 
gard entirely any point made by him onthe obliterated part 
of the bill of exceptions, and consider only the case made 
by the bill as amended ; especially as the amendment of 
the judge, in striking part of it, accords with the transcript 
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of the record. The amendment strikes out all allusion, as 
ground of demurrer to the second amended affidavit of 
illegality, to the absence of an affidavit that the ground 
was not known when the original affidavit of illegality 
was taken, and confines the ground to the single point 
that the judgment did not authorize the execution ; that 
the execution did not follow it. And the transcript of 
the record shows that this point alone was in the demur- 
rer. 

4. We must, therefore,decline to consider at all the point 
that the defendant in 7. fa. did not swear that he did not 
know his amended ground when he took his first affidavit 
of illegality, because that point was not made before the 
court below, and this court can only reverse it on its 
ruling. The point may have been waived in the court be- 
low ; the amendment may have been allowed by consent; 
it may have been done in the justice court, as it was on 
an appeal to the superior court. It is enough that the 
point was not made. The judge does not certify it, and 
the transcript of the record does not show it. 

Besides, if it had been made, the defendant could then 
have sworn that he did not know it when he took the 
original affidavit, and why should he not then have been 
permitted to show by oath that he did not know it? 

There might have been some trouble to do so in this 
case, as the ground of the amendment is that the execu- 
tion did not follow the judgment, which ground was ap- 
parent all the while on the face of the papers; but we 
must be governed by general rules applicable to all cases, 
and it will not do to reverse the court on a point not made 
Lefore it, and which, if made in ordinary cases at least, if 
not in all cases, could be cured by amendment. 

5. The sole question, therefore, for us is, does the 
execution follow the judgment, or, in other words, does 
the judgment authorize the execution? Theanswer to this 
question dependson the answer toanother: Is the variance 
between the two material ?. 
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The judgment is against a firm—a partnership. The 
execution is against not only the partnership, but indi- 
viduals. Doubtless they are the individuals who com- 
pose the firm; but the execution is against them, not as 
persons who compose the firm, but as individuals—per- 
sons distinct from the same persons as members of a firm. 
We think that this variance is material. It is true that 
when partners are served personally, as these were, the 
execution may be levied on the private property of those 
served. Code $3351; but this is quite a different thing 
from issuing the execution against them individually 
when the judgment is against them as partners. 

When partnerships assets and individual assets come to 
be applied to judgments against partners and thoseagainst 
individuals who are members of the partnership, the im- 
portance and materiality of the variance become appa- 
rent. Sections 1918 and 3154 of our Code provide how 
the partnership and individual assets shall be applied to 
creditors of the partnership and of the individual members 
of the firm. Partnership debts, when joint assets are ex- 
hausted, may go upon individual assets; but the individ- 
ual debts, without regard to dignity asecompared with the 
joint debts, must first be advanced the fro rata amount 
received on joint debts from joint assets. In this case 
the judgment is a debt of record against the partnership. 
It is a joint debt. The execution is a process to enforce, 
not only this joint debt of the partnership, but an individ- 
ual debt of each of them. The first is a joint debt—the 
latter is not only a joint but anindividual debt. The va- 
riance is wide. It is as material as wide, and therefore 
fatal. 

Judgment affirmed. 
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BLANCHARD, WILLIAMS & COMPANY vs. PASCHAL. 


1. A partner may have an exemption set apart out of partnership 
property. The assets of a partnership belong to the individuals com- 
posing the firm. The partnership is not a separate entity whose 
debts must be paid before the members have title to the property. 

(a.) That a severance of the partnership property was made after levy 
by a creditor of the firm, and one member then applied for an ex- 
emption out of the part taken by him, did not affect his right to an 
exemption. 

2. That all the partners in a firm had withdrawn their capital did not 
ipso facto, take away the right of one of them to a homestead. 
Fraud must enter into the transaction to effect that result. 

3. 4. One of the issues on an application for homestead being whether 
the applicant had made a full and fair disclosure of all his property, 
and it appearing that a firm of which he was a member, and from 
whose assets he sought to have the exemption made, had shortly 
before been in possession of a large amount of property or money, 
the burden was on the applicant to account for it. 


Homestead. Partnership. Levy and Sale. Fraud. 
Before Judge WIMBERLY. Talbot Superior Court. Sep- 
tember Term, 1880. 


Paschal was a member of the firm of Paschal & Heid- 
ingsfelder. Blanchard, Williams & Company were judg- 
ment creditors of the firm. Their 7. fa. was levied onthe 
stock of goods belonging to the firm, and the sheriff took 
possession. The partners then took a list of the goods, 
and each selected certain goods as his and relinquished to 
the other his interest in the balance. Paschal thereupon 
applied for homestead and exemption out of the goods 
falling to his share and other property. Blanchard, Wil- 
liams & Company objected. The ordinary granted the 
application, and the case was appealed. The jury found 
for the applicant. The objectors moved for a new trial, 
which was refused, and they excepted. 

For the other facts see the decision. 


PEABODY & BRANNON, for plaintiffs in error. 


WILLIS & WILLIS, for defendant. 
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CRAWFORD, Justice. 


W. O. Paschal, of the firm of Paschal & Heidingsfelder, . 
filed his petition and schedule for homestead and exemp- 
tion. Blanchard, Williams & Company, creditors, objected 
to the schedule, and disputed the value of the personalty. 
Upon the trial of the case in the superior court, to which 
it had been appealed, the jury rendered a verdict for 
Paschal. Blanchard, Williams & Company made a motion 
for a new trial, which was overruled, and they excepted. 

1. The questions made by the record are, first, whether, 
if a portion of the personal property included in the sched- 
ule of applicant belonged to the firm of Paschai & Heid- 
ingsfelder at the time the same was levied upon, and no 
severance had been made by the, partners at that time, 
he was entitled to an exemption in such portion ? 

This exact question has never been ruled by this court. 
In 57 Ga., 229, it was held, where each partner had appli- 
ed for a homestead in partnership land, the same being 
assigned to them severally in separate parcels, a prior 
creditor, on reducing the debt to judgment, could not en- 
force the judgment over the homestead right. 

In 59 Ga., 397, an injunction was refused to a partner 
who sought to enjoin the wife of another member of the 
firm from taking homestead in the partnership ‘land, on 
the ground that the property was partnership property, 
and needed to pay partnership liabilities. 

Again, it was ruled in 63 Ga., 586, that a homestead in 
the undivided half of the real estate belonging to a firm 
may be set apart to the wife of one the partners, and 
such homestead will be valid against general creditors of 
the firm. 

In the first case cited there had been a partition of the 
lands by the partners, between themselves, before the 
judgment. In the second case, where the injunction was 
refused, the homestead had been set apart out of the un- 
divided haif of the premises. In the third case it wasalso . 
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set apart out of the undivided half of the real estate be- 
longing to the partnership. 

In the case before us it was after the levy that the set- 
tlement or severance was had by the partners, and it is 
claimed that it wasthen too late for any act of the part- 
ners to affect the rights of creditors, or to authorize the 
exemption, even if the right existed before the judgment, 
until after the partnership debts had been paid. 

The theory of the plaintiff in error is that the partner- 
ship property must go to the payment of the partnership 
debts, before any individual interest can exist, whereas, 
in fact and in law, the individual members of the firm 
are the real owners of the partnership property. And. 
although the law directs how debts shall be paid, it never 
loses sight of the fact that a partnership is made up of 
individuals who own the assets. It is nevertheless true, 
that in the absence of any legal provision giving a differ- 
ent direction to the disposition of the assets of a firm, 
they would have to be paid eut as claimed. But here is 
interposed between this disposition of the property which 
an individual may have in a partnership, another overrid- 
ing and superior right thereto, which no court or ministe- 
rial officer can disregard, and no officer has the jurisdiction 
or authority to seize or sell, except for certain specified 
debts, in which partnership debts are not included. 

Unless, therefore, partnership property is to be appro- 
priated to partnership debts, regardless of all individual 
rights, then whether the same was levied upon or not is 
wholly immaterial, as the judgment and levy can give the 
creditors no higher right as against an exemption and 
homestead than thev had before. 

Any other construction of the constitutional provision, 
and the laws passed in pursuance thereof, would be to put 
partnership debts upon a higher footing than individual 
debts, and on the same level with those excepted in the 
constitution, as well as to deny the right of homestead 
and exemption to possibly one-fifth of the heads of fami- 
lies in the state, and who happen to be engaged in part 
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nership pursuits. And the constitution, in effect, would 
then be made to read, that each head of a family in this 
state shall be entitled to an exemption of personalty, and 
a homestead of realty, except partners, and they shall be 
excluded until they pay off and discharge all their part- 
nership liabilities. 

2. The second ground of error alleged is the refusal of 
the court to charge the jury that if, when the applica- 
tion was made, each of the partners had withdrawn all 
their capital from the firm, then the applicant was not en- 
titled to exemption- 

We do not think that this charge should have been 
given just as requested, for the partners might have with- 
drawn their capital without its being done fraudulently, 
and if so, such withdrawal should not have denied to the 
applicant the right to an exemption. 

3, 4. The third ground of error was the refusal of the 
court to charge the jury, that, if a short time before the 
application, it appeared that the firm had a large amount 
of property or money on hand, then the burden was on 
the applicant to account for it. 

It appears to us that this was a very proper request in 
view of the testimony, and should have been given. All 
applicants for personal exemption should come into court 
ready and willing to account for any large amount of proper- 
ty or money which they may have had only a short time be- 
fore the application. Thatis tosay, when one of the issues 
is, that a full and fair disclosure of the personal assets of 
the applicant has not been made, and the creditors show 
that the applicant did have a large amount of property or 
money on hand, so immediately before the application as 
to create the presumption of the concealment or with- 
holding of such property, then that presumption’ ought to 
be rebutted. To require the creditors to show assets at 
the very time of the application would be too narrow a 
view of the law. But we do not mean to say that any 
expenditure, though recklessly or improperly made, pro- 
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vided not done so as to reserve the same in some way for 
himself or family, would defeat the homestead and ex- 
emption right. Code, $2005. 

On the fourth ground we think that the charge was too 
sharply limited to the exact time of the application, in 
making a full and fair disclosure of the assets, under the 
testimony which had been submitted, and the reasons for 
which are the same as contained in the last ground con- 
sidered. 

The remaining grounds rest upon the evidence, and if 
there were no legal error in the manner in which the case 
was submitted to the jury, the verdict would have tostand, 
but as we hold that there was, we express no opinion. 


Judgment reversed. 


SPEER, Justice, concurred on the question of partner- 
ship on the ground of stare decisis, but not as an original 
proposition. 


McLENDON, sheriff, for use, vs. SMITH e7¢ al. 


1. Pending an appeal to the supreme court from a decision on a writ 
of habeas corpus refusing to release a prisoner, can the court dis- 
charge him from custody on any terms? Quere. 

2. An attorney having been imprisoned under attachment for failure 
to pay over money to his client, a writ of Aadeas corpus having been 
sued out in his behalf, a judgment remanding the prisoner to cus- 
tody rendered, and the case having been carried to the supreme 
court, if the defendant be discharged on giving bond to the sheriff 
“to render his body in prison in execution of the order remanding 
him, in the event such order should be affirmed,” on failure to com- 
ply therewith, after an affirmance, no recovery can be had either by 
the movant in the attachment or the sheriff for his use. 


Habeas Corpus. Supersedeas. Bonds. Sheriff. Be- 
fore Judge PATE. Schley Superior Court. March Term, 
1881. 


Reported in the decision. 
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J. N. SCARBOROUGH; GUERRY & SON, for plaintiff in 
error, 


B. B. HINTON; B. P. HOLLIS; W. A. HAWKINS, for 
defendants. 


SPEER, Justice. 

Bush obtained a rule absolute against A. J. Smith, an 
attorney at law, for money collected and not paid over. 
He had an attachment issued and had defendant arrested 
and imprisoned under the same. S. W. Smith (one of the 
sureties), in behalf of his brother, the defendant, sued out 
a writ of habeas corpus against McLendon, sheriff, who had 
defendant in custody. The court, upon the hearing, re- 
manded the prisoner to jail. The defendant, Smith, ten- 
dered his bill of exceptions, and, in otder to supersede the 
judgment, asked the judge the privilege of giving bond, 
and the judge thereupon appended to his certificate to the 
bill of exceptions an order, which was as follows: “ That 
upon A. J. Smith giving bond and security in the sum of 
five hundred dollars, to render his body in prison in exe- 
cution of the order remanding him, in the event said order 
should ‘be affirmed by the Supreme Court, the sheriff will 
discharge him from custody. The said bond to be approved 
by the sheriff of Webster county.” The defendant there- 
upon tendered his bond, with S. W. Smith and H. Beck- 
worth (they, as well as defendant, acting voluntarily) as 
securities. The sheriff approved and received the same. 
The Supreme Court affirmed the order and judgment of 
the court below, and the judgment of that court was made 
the judgment of the Superior Court. Inthe meantime, A. 
J. Smith fled the realm, and continued to abscond and to 
remain beyond the jurisdiction of the state and court, thus 
failing and refusing to render his body in prison, in exe- 
cution of the order and in compliance with his bond. 
McLendon, thereupon, suing for the use of Bush, filed his 
declaration in Schley superior court, against the two se- 
curities who resided in Schley, alleging the absence and 
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non-residence of A. J. Smith, and setting forth in detail 
and in substance all the foregoing facts. The defendants 
were duly served. On the trial, they demurred to said 
writ, on the ground that plaintiff was not entitled to re- 
cover on the case made in his declaration and amendments. 
The court sustained the demurrer and dismissed plaintiff's 
suit, to which ruling plaintiff excepted, and assigns the 
same as error. 

We concur in the judgment of the court below in sus- 
taining the demurrer to this declaration. It has been held 
by this court, in 34 Ga., 101, ‘ That the filing of a bill of 
exceptions to the decision of the judge below, in hadeas 
corpus cases, does not operate as a supersedeas. But the 
applicant must remain in the condition in which he was 
placed by the judgment, whether exception be taken or 
not.” Here a judgment was taken, remanding the appli- 
cant to custody under the original judgment entered upon 
the attachment for contempt; but on a bill of exceptions 
tendered, the judge ordered his discharge on his entering 
into bond in the terms and conditions as set forth in this 
record. This is not in terms (or in form, under the stat- 
ute) a supersedcas bond, nor is it claimed to be such by 
counsel for plaintiff in error. It might well be questioned, 
under the decision referred to, whether the judge had any 
authority in law, under this application and judgment 
thereon, to discharge from custody the principal obligor 
in this bond on any terms, except by satisfying the 
judgment. In the decision referred to the court say, 
“no bond is authorized to be given so as to compel his at- 
tendance to abide the final order, judgment or sentence 
of the court, and yet that attendance is necessary. Nor 
could the court require the bond to be given, for there is 
no one authorized to collect or recover the money in case 
of its forfeiture."” But we do not place this judgment of 
affirmance on that ground. Here is a bond, taken not inthe 
nature of a supersedeas bond, but conditioned to “render 
his body in prison in execution of the order remanding 
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him, in the event said order should be affirmed.”” What 
iaterest has the usee of plaintiff in error in any recovery on 
this bond, so far as it appears in the instrument itself ? 
There is no obligation or undertaking by these defend- 
ants, to pay him anything, either in damages or other- 
wise. The declaration cannot legally aver, or evidence be 
admitted to show, any liability on the part of these defend- 
ants beyond the terms of their undertaking. And by its 
terms they assume none to him; they are responsible to 
the letter of their undertaking—no more. But it is said 
that the sheriff, the obligee, may sue and recover. Cuz 
bono—what damages have resulted to him by the failure 
of the defendants to keep their covenant? None is al- 
leged, and we presume none can be proved. If there was 
no authority in law to take this bond,and the principal 
obligor was suffered to go at large, his discharge might 
be an escape, against which the officer, from reasons of 
public policy, would not be allowed by bond to indemni- 
fy himself. If there was authority to take the bond, 
then he, as the obligee, must aver and show he, 
or some” one for whose use it was taken, was dam- 
aged ox incurred liability by reason of the defendants fail- 
ing to keep their undertaking according to its terms. In 
either view of this case, then, we can see no cause of ac- 
tion accruing either to the officer, or his usee on this bond, 
from the facts set forth in the record. It may seem to be 
a hard case on the plaintiff in error’s usee that, by reason 
of this order of discharge, he should fail to enforce his 
judgment in the mode he was seeking by attachment. 
But we cannot adapt the rules of law to the exigencies of 
what appear to be seeming hardships. These rules must 
be our guide, and upon then our decisions must rest. To 
hold that they must yield to what may appear to be the 
exigencies of a hardship to the litigant, would leave us 
without light to guide our way. 
Let the judgment below be affirmed. 
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LEWIS & COMPANY vs. CHISHOLM. 


1. Since the act of 1881, where only one of two joint defendants 
moved for a new trial, and the bill of exceptions to the overruling 
of the motion was in the name of both, it could be amended so as 
to conform to the record. 

(a.) Would not a reversal, on exception, by one joint defendant, work a 
reversal as to both? Quere. 

2. A landlord leased certain stores to tenants at a stipulated price, pay- 
able monthly. The landlord agreed to keep the building in good 
repair, and to pay the tenants any damage they might sustain by 
his neglect to do so. 

Held, that the covenant to pay rent and that to repair were indepen- 
dent covenants, and, therefore, a failure to repair did not work a 
forfeiture of the rent, but gave a right of action, or of recoupment 
to the tenant. 

. Where a landlord covenants to keep premises in repair, his failure 
to do so, whereby their use by the tenant is impaired, will not work 
a forfeiture of the rent, unless the premises become untenantable 
and a constructive eviction results. The remedy of the tenant is, 
after reasonable opportunity to the landlord, and failure by him to 
repair, to make the repairs himself and look to the landlord for re- 
imbursement, or to occupy the premises without repair, and hold 
the land.ord responsible for damages by action, or by rétoupment 
to an action for the rent. 

(a.) In Georgia the duty of keeping premises in repair is on the land- 
lord, in the absence of any covenant on that subject. 


Landlord and Tenant. Contracts. Damages. Before 
Judge HILLYER. Fulton Superior Court. April Term, 
1881. 


Reported in the decision. 
MyYNATT & HOWELL, for plaintiffs in error. 


E. N. BROYLES; ALEX. R. JONES, for defendant. 


SPEER, Justice. 


The defendant in error sued out a distress warrant 
against the plaintiff in error to recover an amount claimed 
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for rent, under the contract stated in the following affida- 
vit: 
“STATE OF GEORGIA—Fulton County. 


In person appeared before me, the undersigned, a justice of the 
peace in and for said county, W. P. Chisolm, agent for Mrs. Martha 
B. Chisolm, who being duly sworn, deposes and says, that heretofore, 
on the first day of September, in the year 1875, said W. P. Chisholm 
made and entered into a certain written mutual agreement with Henry 
Lewis and T. Sumner Lewis, partners, under the firm name and 
style of H. Lewis & Co., a copy of which said agreement is as follows, 
to-wit : 

‘Memorandum of an agreement made this first day of September, 
A. D. 1875, between Willis P. Chisolm, agent for Mrs. Martha B. 
Chisolm, of Atlanta, Fulton county, Georgia, of the first part, and 
Henry Lewis and T. Sumner Lewis, doing business in the firm name 
of H. Lewis & Co., of the same place, of the second part: 

Witnesseth, sa'd Chisolm, agent, agrees to lease, and by these pres- 
ents does lease, to the party of the second part a building just com- 
pleted by Messrs. Cook, Gunby & Co., two stores, brick and rock base- 
ment, on the south side of Alabama street, near the Georgia Railroad 
depot, in said city of Atlanta, for the term of ten (10) years, with the 
privilege of five (5) years more, making fifteen (15) years in all, for 
the annual rental of thirteen hundred and twenty (1320) dollars, pay- 
able monthly, one hundred and ten (110) dollars per month. He fur- 
ther agrees to keep the building in good repair, and to pay said H. 
Lewis & Co. any damage they may sustain by his neglecting so to do, 
also to protect them in the peaceable occupation of the premises 
against any party or parties whatsoever. 

In the event the building shall be destroyed by fire or otherwise, the 
rent is to cease until it can be replaced, which said Chisolm, agent, 
agrees to have done without unnecessary delay. 

In consideration of the above, said party of the second part agrees 
to pay the rent as above specified. 

In witness whereof, said parties hereto affix their names and seals. 

H. Lewis & Co. [L. S.] 
W. P. CHISOLM, 
Agent for Mrs. Martha B. Chisolm, [v. s.\'" 


To this distress warrant the defendants below filed their 
counter-affidavit, denying any rent was due or to become 
due, alleging that plaintiff had failed to keep the premises 
in repair as he had agréed to do, by reason of which de- 
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fendants were forced to leave the premises. They also 
pleaded, by way of recoupment, fifteen hundred dollars 
dainages, sustained by reason of the failure of plaintiff to 
keep the premises in repair, and cost of their removal, loss 
of time, employes, etc. On the issues thus made, the jury, 
under the evidence and charge of the court, rendered a 
verdict for the plaintiff. A motion for a new trial was 
made, on various grounds as set forth, which was over- 
ruled, and defendants excepted. 

When the case was called here a motion was made to 
dismiss this writ of error on the ground that T. S. Lewis, 
one of the defendants, alone made a motion for new trial, 
and to the refusal of which H. Lewis & Co. filed their 
bill of exceptions. 

It appears from the record the distress warrant was 
sued out against H. Lewis & Co., who were the parties 
defendant that signed the contract of lease, and who also 
filed the counter-affidavit, and the cause thus proceeded 
to judgment, but that T. S. Lewis, one of the defendants, 
in his own name, filed the motion for newtrial. That he 
had the right to make the motion for new trial is not 
questioned, but whether H. Lewis & Co. could except to 
the decision rendered against him, refusing a new trial, is 
the question. That this bill of exceptions would avail T. 
S. Lewis there is no doubt, since it could be amended by 
striking the other co-plaintiff, and thus make it conform 
to the record. See Acts 1881. It, however, is not neces- 
sary for us, under the view we take of this case, to decide 
what would be the effect of the judgment below, as to H. 
Lewis, in the event of a reversal here of the judgment 
excepted to by T. S. Lewis. If we analogize it to a case 
of appeal the rule is, where one or more of the parties 
appeal and the others refuse, the whole record is taken up 
and all shall be bound by the final judgment, but in case 
damages shall be awarded upon such appeal, such damag- 
es are recoverable alone against the party appealing and his 
security, and not against the party failing or refusing to 
appeal. Code, §3620. 
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So Powell on Appellate Proceedings lays down the 
rule: “If the judgment be against several as a joint judg- 
ment and joint interest, and not severable, it is an en- 
tirety, and the reversion will be as to all, though the error 
assigned affected and related to the case of one only; as. 
where there is a judgment against two for the payment of 
money and one is an infant, against whom the judgment 
would be erroneous, upon error the judgment would be 
reversed as to both.”” Powell on App. Proceedings, 285 ; 
14 Ohio, 413. ‘ 

But it is not necessary for us to decide this question. 
We will treat it as though the bill of exceptions were 
amended by the record, and the only plaintiff in error 
before this court was T. S. Lewis. Neither do we intend 
to say that this motion for a new trial should not have 
been demurred to on the hearing below, so as to allow the 
amendment and have proper parties made then. It was 
evidently a mere clerical omission, as appears from the 
whole record ; and the judgments we here pronounce will 
dispose of these questions without deciding them. * The 
motion to dismiss the writ of error is therefore overruled. 

2. The important legal question that is involved, and 
which must control the controversy between these parties, 
is to be found inthe charge given by the court to the jury, 
and made a ground of exception in the fourth ground of the 
motion for new trial, as follows: ‘The court is of opinion 
and so instructs you that, under the contract of lease, 
which you have out before you, the covenant of the land- 
lord to make repairs is an independent covenant, and a 
mere failure to make repairs to the extent of merely di- 
minishing the value of the use of the premises, and not 
to entirely destroy it, would not defeat his right to recov- 
er, but would authorize the diminuition of the rent’to an 
amount that you find is right for a failure to make re- 
pairs.” 

Was the court right in advising the jury that the cove- 
nant of the landlord to make repairs, under this lease, was 

v 68—4 
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an independent covenant? For if so, then the consequen- 
ces stated by the court follow logically, and plaintiff below 
is entitled to recover, subject, of course, as the court said, 
to such diminuition of the rent as the jury might find is 
right for the failure to make repairs. 

The Code declares that the dependence or independ- 
ence of covenants or conditions must be collected from 
the intention of parties, viewing the entire instrument. In 
deperdent conditions, the failure of the person first requir- 
ed to act, isan excuse to the other party for failing to 
comply. If the conditions be independent no such ex- 
cuse avails. The law inclines to construe conditions to be 
independent. Code, §2298. 

The question presented then, was the covenant by the 
lessees to pay rent dependent upon the covenant of the 
lessor to make repairs? It will be noted that the cove- 
nant of the lessee to pay rent was fixed as to amount and 
time, one hundred and ten dollars monthly, whereas the 
lessor covenants to keep the building in good repair, and 
(as a penalty for failing to do so) he covenants to pay said 
H. Lewis & Co. any damage they may sustain by his neg- 
lecting todo so. Here the one covenants to pay rent, 
the other to repair; but so far from the payment of rent 
being dependent upon the making repairs, they mutu- 
ally agree if he fails to make the repairs, that the lessor 
shall be liable to the lessee for damages for the neglect. 
The failure to repair is not to work a forfeiture of rent, 
but, on the contrary, the lessor, for his failure, is toanswer 
in damage, and this he expressly stipulates to do. 

Taylor, in his treatise on the American Law of Landlord 
and Tenant, (7th ed., 1879,) §265, says: “That whether 
covenants are dependent or not is to be collected from 
the sense and meaning of the parties, not from any tech- 
nical words contained in the instrument, and their prece- 
dence depends on the order of time in which the intent 
of the transaction requires their performance, and not on 
the order in which they stand inthedeed. 5 Wend., 496; 
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2 Doug., 684: 15 Mass., 504; 6 N. Y., 74; 5 1b., 247; 17 
Tb., 458. 
“If dependent they are in the nature of conditions, and 
re precedent each to the other, and in that case the non- 
performance of one is not only a defense to the exaction 
of performance by the other, but is ground for an action 
without a tender of performance by the other. If, how- 
ever, they are independent, as where a landlord engages 
to keep the premises in repair, or to place certain improve- 
ments on them within a specified time, his non-perform- 
ance does in neither case discharge the tenant’s covenant 
to pay rent.” 5 Johns., 179; 8 Wend., 615; 1 Den., 59; 
2 Pick., 292. 

“But where acts are to be done simultaneously, and each 
is the consideration of the other, the covenants are de- 
pendent, and neither party can recover against the other 
without showing performance or an offer to perform on 
his part. 11 Wend., 67; 13 Vt.,97; 20 Johns., 136. To 
be dependent they must be mutual and go to the entire 
consideration. 52 Mo., 497.” 

The covenants in this lease, on the authorities cited, in 
our opinion, being independent covenants, there was no 
error in so charging. 

3. The next question was, did the court err in refusing 
to charge, as he was requested to by counsel for defendant, 
“if the jury find from the evidence that the tenement in 
question was not kept in such condition, by repairs made 
by landlord, as to be suitable for the purpose for which it 
was rented, the tenant was not bound to pay the rent?” 
or was his charge to the jury correct in charging the re- 
verse of this proposition, as is set forth in the eighth 
ground of the motion, “If you find there was some degree 
of failure to repair by the landlord, and the value of the 
use of the building was partially destroyed, but not en- 
tirely, then you would inquire whether there is that in the 
evidence to authorize you to find a diminuition of rent, 
and if you so find, you will take the amount off the particu- 
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lar month you find it applies to”? In other words, will 
the failure to make repairs in a lease where the covenant to 
repair and the covenant to pay rent are independent of 
each other, amount to an eviction in law and bar the land- 
lord’s right to recover rent? 

The common law has always thrown the burden of re- 
pairs on the tenant. Our statute changes this rule. In 
the absence of a covenant to repair at common law, al- 
though the premises may become untenantable for the” 
want of repairs, the tenant must pay the rent during the 
term. But where there is an independent covenant to re- 
pair, and the landlord neglects to make suitable repairs 
after notice by the tenant, the latter, after waiting a 
reasonable time, may make such suitable and necessary 
repairs himself and recover the expense from the landlord, 
or he may occupy the premises unrepaired and recover 
any damages he may have sustained from the landlord’s 
default therein, provided his negligence, or that of his 
agents, has not been the cause of the damage. Taylor, 
(L. & T.,) $330; 39 Ind., 222; 35 N. Y., 269; 54 Ind., 
544. 
The landlord’s covenant to repair, and the tenant’s to 
pay rent, are independent covenants, and at common law 
a breach of the former is ro bar to anaction on the latter. 
1 T. R., 310; 3 Aust., 607; Taylor, (L. & T.,) §331; and 
this still remains the law, both in England and the United 
States. 11 Johns., 495; 2 Ala., 320; 24 Barb., 39; 38 
Ill., 293. 

“On the other hand, it is now very generally held that 
the landlord's failure to repair, though not an eviction, 
may still avail the tenant by way of counter-claim for re- 
pairs made, or recoupment against the action for rent.” 
Taylor, (L. &. T.,) $$331, 374. 

The omission of the landlord to perform his covenant 
does not amount to an eviction, and is no bar to a lessor’s 
claim for rent. The lessee’s remedy is either a plea of 
failure in diminuition of the rent, or an action to recover 





SEPTEMBER TERM, 1881. 47 


Shipp vs. Story. 


damages for the breach of the covenant (12 Wend., 529); 
or to make such repairs himself as are suitable and neces- 
sary, and charge the same to the lessor, unless the prem- 
ises become untenantable for want of repairs where the 
landlord was under covenant to repair, then this would be 
in law, a constructive eviction. As the rulings and in- 
structions of the court are in harmony with these princi- 
ples of law,we see no error in the charge of the court as 
given, or in the refusal to charge as requested, and the 
verdict being sufficiently sustained by the evidence, the 
judgment below is affirmed. 
Judgment affirmed. 


SHIPP vs. STORY. 


1. The verdict in this case is not supported by the evidence. 

(a.) In a libel suit want of malice may be shown in mitigation of dam- 
ages; but after proof of the libel it will not authorize a verdict for 
defendant to show that he had no malice. 

. The better practice is to incorporate all the exceptions taken on the 
trial before the jury in the motion for new trial, if made, and not to 
bring a part of the case to the supreme court by motion for new 
trial and a part directly by bill of exception. 


Libel. New Trial. Practice in Supreme Court. Be- 
fore Judge WILLIS. Marion Superior Court. April Term, 
1881. 


Reported in the decision. 


E. M. Butr; Cary J. THORNTON, for plaintiff in error. 


BLANDFORD & GARRARD, for defendant. 
CRAWFORD, Justice. 


John Q. Shipp brought his action for libel against B. 
A. Story, for publishing of and concerning him the fol- 
lowing article in the Buena Vista Argus, a newspaper in 
the town of Buena Vista, in this state: 
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“TO THE PUBLIC. 

“One J. Q. Shipp is wanted in this county, to answer the charge of 
larceny after a trust. [Signed } B. A. STORY.” 

The defendant filed two pleas—the first “not guilty,” 
the second “justification.” 

Under the evidence and charge of the court, the jury 
found a verdict for the defendant on the first plea. The 
plaintiff moved for a new trial, which the court refused, 
and he excepted. The grounds of the motion were, 

(1.) Because the verdict is contrary to evidence, and 
without evidence to support it. 

(2.) Because the verdict is so far contrary to evidence 
as to shock the moral sense. 

(3-) Because the verdict is contrary to law. 

1. The plea of justification, and the evidence in the rec- 
ord, puts the matter out of all dispute that the publica- 
tion was the act of the defendant. Also, that the libel 
charged a crime, and that malice was thereby implied. 
The existence of malice may be rebutted by proof, and 
when done, it will go in mitigation of damages, but will 
not be a bar to a recovery. The finding of the jury, 
therefore, in this case, for the defendant on the first plea, 
was contrary to evidence, and without evidence to sup- 
port it. 

Had the presumption of malice been rebutted by the 
evidence, the verdict should not have been for the de- 
fendant; it was, therefore, error to allow it to stand. Had 
it been on the second plea, then that would have been suf- 


ficient. 
2. It appeared in this case that there were exceptions 


taken to the rulings of the judge upon the trial below, 
which were not embraced in the grounds of the motion for 
a new trial, and it was moved by counsel for defendant 
in error that the plaintiff in error be confined to such ex- 
ceptions alone as were contained in the motion for a new 
trial. , 

There has been no ruling by this court upon this ques- 
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tion that we are aware of, but we do not hesitate to say 
that such a practice as this is irregular, if not illegal. If 
the party has a right to separate exceptions in this way, 
taen he has the right to bring up his motion for a new 
trial, which must be made during the term in the court be- 
low, and then, within thirty days after the adjournment, 
he would be entitled to any exceptions had to the matters 
outside of those contained in the motion. At all events, 
there is no positive law requiring him to combine the two 
classes of exceptions in one bill. 

Again, it is an unjust practice in this, that it allows the 
circuit judge no opportunity to review any errors alleged 
to have been committed. Moreover, one ground is suffi- 
cient to incorporate in the motion for a new trial, and then 
it may be amended to include all others existing up to the 
‘time of the final hearing on the motion. 

Besides, the evidence in this case is part of the record; 
and brought up to illustrate the grounds of the motion for 
a new trial, and it is not allowable to come up asa part of 
the record in any other case. Therefore, it cannot be le- 
gally used for showing error in those other exceptions. 

In view, therefore, of the whole matter, and having 
been requested to rule on the subject, we hold that the 
better practice is to incorporate all the exceptions taken 
on the trial before the jury in the motion for a new trial. 
But inasmuch as it is a new point, we will not apply it to 
cases brought to this court until after the present term. 

Judgment reversed. 


CASTLEBERRY vs. THE STATE OF GEORGIA. 


. There is no provision of law for the appointment of a member of 
the bar as judge fro Aac vice in a criminal case. 

. Want of jurisdiction in a judge will not work a dismissal of the writ 
of error, but a reversal of the judgment. 


Jurisdiction. Judge. Criminal Law. Practice in Su 
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preme Court. Before H. P. Bell, Esq., Judge pro hac vice. 
Lumpkin Superior Court. April Term, 1881. 


Castleberry was indicted for cutting down a mining 
ditch. Judge Brown, of the Blue Ridge circuit, being dis- 
qualified, H. P. Bell, Esq., by consent of both sides, and 
under approval’ of the court, presided as judge pro hac 
vice. The defendant was convicted, moved for a new 
trial, which was refused, and he excepted. For the other 
facts, see the decision. 


HOWARD THompson; H. H. PERRY, for plaintiff in 
error. 


GEo. F. GOBER, solicitor general; THos. F. GREER, 
for the state. 


JACKSON, Chief Justice. 


1. The only question necessary to the final disposition 
of this case is, whether under the laws of this state an at- 
torney is empowered to act as judge pro hac vice ina crim- 
inal case, the state and the accused both consenting there- 
to. Prior to the constitution of 1877, and the act of 1879, 
there might have been some doubt, and possibly jurisdic- 
tion was given by the act of 1860, in criminal as in other 
cases, from the broad language of that act. See Code, §250, 
acts of 1860, page 43. 

There was a divided court on the constitutionality of 
this act, even in civil cases—39 Ga., 361—but the major-— 
ity upheld the validity of the act, and.that decision has 
been repeatedly considered as law by this court subse- 
quently. Nevertheless, by the constitution of 1877, ar- 
ticle 6, section 4, paragraph 9, appendix to Code, §626, 
express power is given to the general assembly to provide 
by law for the appointment of some person to act as judge 
where the judge of the superior courts is disqualified. 
That paragraph isin these words: “The general assem- 
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bly may provide by law for the appointment of some 
proper person to preside in cases where the presiding 
judge is from any cause disqualified,” and by virtue of the 
authority therein conferred, the general assembly did pro- 
vide by law for such cases, and confined the operation of 
the act to civil cases. Acts of 1878-9, page 28. 

Whatever may have been the law prior to the constitu- 
tion of 1877, and the act of 1879, we are quite clear that 
since that act went into effect, the act of 1860, and the 
provision of the Code on the subject taken from that act 
were modified, if ever operating so widely, to the extent 
of confining the appointment of judges pro hac vice to civil 
cases. 

Therefore, the plaintiff in error was illegally con- 
victed before the tribunal which undertook to try him, 
notwithstanding his consent, and the cause must be re- 
manded for a new trial. 

2. A motion was made to dismiss the writ of error on the 
ground that the person undertaking to act as judge had 
no power to certify to the bill of exceptions, but under 
the ruling at the last term in the case of Worsham vs. Mur- 
chison, the effect of the want of jurisdiction in such cases 
is not to dismiss the writ of error but to reverse the judg- 
ment for want of jurisdiction in the court which rendered 
it. 

Judgment reversed. 


COUNTY OF COBB vs. ADAMS. 


. That aclaim for damages is presented to the ordinary within twelve 
months after it accrues or becomes payable, to be audited by him, 
and its payment is refused, is sufficient to allow the claim to be 
sued in the superior court. It makes no difference that a trial of 
the merits of the claim is not had before the ordinary. 

. The court of ordinary has not exclusive jurisdiction of damage cases 
against a county, so as to prevent suit in the superior court to de- 
termine the liability, after refusal by the ordinary to approve the 
claim. 
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Ordinary. County Matters. Courts. Jurisdiction. 
Actions. Damages. Before Judge BROWN. Cobb Su- 
perior Court. March Term, 1881. 


Reported in the decision. - 


PHILLIPS & SESSIONS; GEO. F. GOBER, for plaintiff in 
error, 


A. S. CLAY; R. WINN, for defendant. 
SPEER, Justice. 


Adams brought suit against the county of Cobb to re- 
cover damages for personal injuries which he alleged he 
had sustained by the falling of a bridge, which he was 
crossing, and which, the county had, through negligence, 
failed to keep in proper condition and repair. 

On the trial in the court below, under the evidence and 
charge of the court, the jury returned a verdict for the 
plaintiff forthe sum of five hundred dollars. Defendant 
made a motion for a new trial, on the grounds set forth in 
the record, which was overruled by the court, and defend- 
ant excepted. 

1. The main question relied upon by the plaintiff in error 
in this court for a reversal, was as to the alleged failure of 
the court to give in charge tothe jury a certain request 
made by the counsel for defendant below, and also as to 
the charge given by the court to the jury, modifying this 
request. The defense relied upon in part by the defend- 
ant below was that the plaintiff had not fully complied, 
before he instituted his suit, with section 507 of the re- 
vised Code, which requires “that all claims against the 
county must be presented tothe ordinary within twelve 
months after they accrue or become payable, or the same 
are barred,” etc. And further,that section 506 of the Code 
makes it the duty of the ordinaries to audit all claims 
against their respective counties, etc. 
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Counsel for defendant below requested the court to 
charge, “before the plaintiff can maintain ‘this action, his 
claim must have been presented for auditing. The word 
‘audit’ has a technical meaning, which is to audit, to ex 
amine, to pass upon.” 

It is complained that to this request given the court 
added the following: “Yes, gentlemen of the jury, that is 
the law. It has been so decided by the supreme court, 
and I charge you, that is the law applicable to this case. 
But I will read to you section 507 of our Code, which 
our supreme court was construing when they made the 
decision referred to,’ and after reading said section the 
court remarked, ‘that it might be seen that the section 
which requires the party to present the claim in twelve 
months does not use the word ‘audit, or to be audited,’ 
but the supreme court says that is the meaning of it, and 
it must be presented to the ordinary for that purpose, but 
the party presenting it need not use the word ‘audit,’ 
but it is sufficient if he presents it for that purpose, and 
the ordinary examines it and refuses to allow it, that is, 
refuses to audit it and approve it but rejects and disallows 
it. If the plaintiff has shown that he has done this, then 
he has a right to sue in this court, and if he has made out 
his case in other respects, he is entitled to recover such 
damages as he has shown by proof that he sustained. 
The ordinary is not bound to go into a trial of the case 
and introduce witnesses before him before the plaintiff can 
sue. But if the claim is presented and he examines it and 
refuses it, that is all that is required to enable plaintiff to 
bring his suit.’’ We see no error in this charge of the 
court as given, under the facts of the case. See Maddox 
vs. County of Randolph, decided at February term 1880, 
pamphlet, page 37. 

2. As to the other ground insisted upon by counsel for 
plaintiff in error, in the argument, but not contained in 
the record, “that the court of ordinary had exclusive 
jurisdiction to audit and adjudicate claims against the 
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county, and that suit by petition should have been insti. 
tuted there, and that the superior court had no jurisdic- 
tion of this kind of claim, save only by appeal from the 
decision of the ordinary, we can only say that this ques- 
tion was held otherwise by this court in this case of Fred 
Cox vs. The Commissioners of Whitfield County,decided at 
the September term, 1880, pamphlet, page 27. 
Let the judgment of the court below be affirmed. 


GOW et al. vs. THE CHARLOTTE, COLUMBIA AND AUGUSTA 
RAILROAD COMPANY. 


1. Though books be produced under notice, unless their contents are 
applicable and relevant to the question in issue, they are not to be 
used in evidence. 

2. When the court is requested to deliver a written charge, he should do 
so; and it is not good practice to direct counsel to read his own re- 
quests to the jury. 

(a.) It appearing that the writing of the requests in thiscase was not 
very legible, and no complaint being made of the mannerin which 
they were read, the charge of the court being correct, and the verdict 
supported by the evidence, a new trial will not be granted. 

(4.) The main points of this case are covered by the ruling in $9 Ga., 
685. 


Principal and Surety. Evidence. Practice in Superior 
Court. Charge of Court. Before Judge SNEAD. Rich- 
mond Superior Court. October Term, 1880. 


Reported in the decision. 
Jno. T. SHEWMAKE, by brief, for plaintiffs in error. 
FOSTER & LAMAR, by brief, for defendant. 


CRAWFORD, Justice. 


Suit was brought by the Charlotte, Columbia and Au- 
gusta Railroad Company against R. H. Willy and his se- 
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curities, on a bond executed by them for the said Willy’s 
faithful performance and discharge of all the duties of 
agent of the said corporation. Among these were that 
he should require the freights and fares to be paid in cash, 
and to account therefor by making daily payments there- 
of to the treasurer of the corporation. 

For his failure to comply with the terms of this bond 
in collecting, as well as in failing and refusin, to pay over 
the money he received as agent, as aforesaid, he and his 
securities were sued. Upon the first trial the jury found 
for Gow, the security, but against Willy for the amount 
of his bond. 

Upon a review of the case by this court, which is re- 
ported in 59 Ga., 685, the judgment was reversed and a 
new trial ordered, and this writ of error arises from that 
trial. P 

The facts, as well as the law applicable thereto, were 
fully reported and ruled upon in the case when first before | 
this court, and a close examination of this record will 
show that the law, as then laid down, has been strictly 
pursued by the judge. There is really no material change 
of the facts shown in the brief of evidence, and the case, 
in all its essential elements, is ruled by the former decis- 
ion. 

There are some new matters springing up in the last 
trial which, however, need to be passed upon. 

1. It is complained that a rule-book of the company 
having been produced under notice, was excluded from 
the consideration of the jury. The judge admitted it 
upon condition that it was to be identified as containing 
rules for the government of the defendant, Willy, during 
his agency. The testimony not showing that fact, the 
book was properly ruled out. Indeed, the proof is alto- 
gether the other way, as may be seen in Palmer’s and Van 
Buren’s testimony ; and Gibbs, upon whom special reliance 
is placed, saysthat he does not know. Books, though 
produced under notice, unless their contents are appli- 
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cable and relevant to the question in issue, are not to be 
used as evidence. 

2. Objection is made to the fact that the judge did not 
read to the jury the charges requested by the plaintiff's 
counsel, but directed that the attorney himself read them 
to the jury, and this after he had been requested to deliv- 
er his charge in writing. We think that the better prac- 
tice would be, in such cases, for the judge himself to read 
the requests to charge, especially as the power to empha- 
size and impress the particular points in the case thus 
charged on the minds of the jury, isso tempting as scarce- 
ly to be resisted, and if done would be error. In this 
case, however, the writing was not very legible, and no 
complajnt is made of the manner of its reading. 

The judge having almost literally followed the law as 
ruled by this court, the verdict being amply supported by 
the testimony, and no error having been committed which 
would change it upon another trial, the same must 
stand. . 

Judgment affirmed. 


BLAISDELL ef al. vs. BOHR ef ail. 


. If scrip representing railroad stock be stolen, the name of the true 
owner forged, and the stock sold and transferred on the books of the 
company, a bill will lie to compel the issue to her of new stock and 
the accounting for dividends by the company, or in default thereof 
to compel the purchasers to replace the stock. Such a bill is not de- 
murrable for want of equity. 

A bill is not multifarious because all of the defendants are not in- 
terested in all of the matters contained in the suit. It is sufficient 
if each party has an interst in some matter in the suit which is com- 
mon to all, and that they are connected with the others. 

. All persons who are directly or consequentially interested in the 
event of the suit are properly made parties to a bill in equity, so as 
to prevent a multiplicity of suits by or against parties at once or suc- 
cessively affected by the original case. 

. An allegation that stock was purloined or stolen, as complainant 
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believed, by a certain person, and afterwards used by him without 
her knowledge or consent, was equivalent to a charge of want of 
authority on the part of such person to represent complainant. 

. Abill being brought to recover stock fraudulently sold to several 
purchasers, the complainant could amend by striking the names of 
several of them, waiving her right to call on them to respond to her 
for the amount of stock held by them. 

. There was noerror in ordering the person who fraudulently sold 
the stock to be made a party to the bill for its recovery. 


Equity. Stock. Parties. Amendments. Pleadings. 
Before Judge SNEAD. Richmond Superior Court. October 
Term, 1880. 


Reported in the decision. 


FRANK H. MILLER; W. K. MILLER, for plaintiffs in 
errror. 


M. P. CARROLL; J. B. CUMMING, for defendants. 


CRAWFORD, Justice. 


Christine Bohr filed her original bill against the Geor- 
gia Railroad and Banking Company, Frank Blaisdell, 
Abram H. McLaws, Andrew J. Miller, Charles Z. McCord, 


- Lewis F. McCord, John J. Cohen, John J. Cohen & Sons 


and Henry Blum, alleging substantially, that she was 
the owner of twenty-three shares of stock of the Georgia 
Railroad and Banking Company, and that it had been pur- 
loined or stolen from her, as she believed, by Oscar R. 
Hummell. That her name had been forged toa power of 
attorney on the back of the scrip, as she believed, by the 
said Hummell. That the first forgery was witnessed by 
Frank Blaisdeil, as a notary public, under his official seal, 
and five of the shares of said stock were sold and transfer- 
red on the company’s books to Lewis F. McCord,Charles 
Z. McCord, and John J. Cohen & Sons. That the second 
forgery was witnessed by Andrew J. Miller, and by A. H. 
McLaws, as notary public and ex officio justice of the peace 
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for Richmond county, and six shares of the said stock 
transferred to Andrew J. Miller on the books of the com- 
pany. That the third forgery of her name was witnessed 
by Frank Blaisdell, as a notary public, under his official 
seal, and the remaining twelve shares transferred on the 
books of the company to John J. Cohenand Henry Blum. 

The prayey of the bill was that the Georgia Railroad and 
Banking Company replace her name on its books as the 
owner of the said twenty-three shares of stock, issue to 
her new certificates, and pay her the accrued dividends; or 
that it pay to her the highest proved value thereof since 
the transfer was made. 

Her further prayer was, that should the said company 
be unable to perform and comply with the terms of the 
decree prayed for against it, then, that the other defendants 
be compelled to replace the stock. 

The Georgia Railroad and Banking Company filed its an- 
swer admitting the charges in the bill so far as its own acts 
were concerned, but denied all knowledge, information or 
belief as to the purloining or stealing of the first certificate, 
or that the certificates for the eighteen and then the twelve 
shares ever went intocomplainant’s possession, or that her 
name was forged to the power ofattorney. That by its char- 
ter and by-laws transfers are made by the shareholders in 
person, and by attorneys in fact, specially authorized. When 
by the latter, the authority must be attested by a notary 
public or a judicial officer, thereby securing the guaranty 
of the official oath of such officer that the power of attor- 
ney is genuine. And this defendant further denied that it 
was a guarantor of the genuineness of the power of at- 
torney further than such diligence as the circumstances 
required. And when such diligence was used, it denied all 
liability to the original or purchasing shareholder. 

This defendant by way of cross-bill, charged,that at the 
times when the power of attorney bore date, Blaisdell and 
McLaws were notaries public for Richmond county, and 
that it had the right to give full faith and credit to their 
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official acts, and that they attested the same on seeing the 
complainant sign and seal them. And if this were not so, 
that their attestation wasa breach of official duty by which 
it was misled, and that its co-defendants should be decreed 
to make good, respectively, any loss it might sustain by 
their respective breaches of official duty. 

And further, by way of cross-bill, that its co-defendant, 
A. J. Miller, attested one of tne powers of attorney, al- 
though he did not see complainant sign and seal the same, 
whereby he misled defendant. That the said Miller acted 
as attorney under one other of the powers, although he 
had actual knowledge that complainant had not signed and 
sealed said power in the presence of any witness, under 
which last named power the said Miller transferred twelve 
of the said shares, and that he should be decreed to make 
good any loss which the defendant might sustain on ac- 
count of the said six and twelve shares. 

The defendants, Miller, Blaisdell and McLaws,filed their 
demurrer to the bill of complaint, and to the cross-bill of 
their co-defendant, the Georgia Railroad and Banking 
Company. The complainant amended her bill by striking 
out the names of the defendants not served. 

The demurrer to the original bill was for want of equity, 
because there was an adequate remedy at law, that the 
bill was multifarious because of a misjoinder of parties 
defendant, and a want of proper parties. 

The same demurrer was filed to the cross-bill of the 
Georgia Railroad and Banking Company, adding thereto 
that there was a misjoinder of the grounds of relief and of 
actions. 

Amendments to these demurrers were filed ; first to the 
original bill, a more specific demurrer on the ground of 
misjoinder, and in holding Miller as a purchaser for eigh- 
teen shares, and leaving out other purchasers ; to 
the cross-bill, that this defendant is no guarantor of 
stock, to subject its liability without relief as against pur- 
chasers, and that all these must be made parties defend- 

v 68—5 
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ant before the case can proceed. The demurrer to the 
original and cross-bill was further amended, upon the 
ground that no allegation was made that criminal proceed- 
ings had been commenced against Hummell, and that 
there was no sufficient allegation that Hummell never had 
any authority to represent complainant in regard to the 
stock. 

The chancellor, after argument had, overruled the de- 
murrers, and ordered Hummell to be made a party to the 
original bill. 

To this judgment counsel for Blaisdell, McLaws and 
Mitchell except, and bring the questions here for adjudi- 
cation. 

1. First, then, was there equity in the bill ? In all cases 
of fraud equity has concurrent jurisdiction with courts of 
law, and where courts of law cannot give complete and 
effectual relief, a court of equity will. 

Whether the railroad company is liable or not to the 
complainant for this stock, it is the party holding the con- 
trol and power over the whole capital stock and its divi- 
dends, and equity alone can afford the full measure of relief 
to the complainant as against all the parties and over the 
subject matter. A court of law, without a multiplicity of 
suits, could afford no thorough adjudication of all the mat- 
tersinvolved in this bill. Not only are the shares themselves 
involved, but the dividends are to be paid only to the true 
owner, and if misapplied they are to be accounted for. 

If complainant has not lost her right to have restored 
to her the possession of the certificates of this stock, then 
those which have been issued to other parties are to be 
delivered up and cancelled, and new ones given to her. 
This she could not have done in a court of law. 

2. Is the bill multifarious ? 

It is claimed that it is, because several distinct and inde. 
pendent matters are joined by one complainant against 
several defendants. 4 

“To sustain a bill against multifariousness it is not indis- 
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pensable that all the parties should have an interest in all 
the matter contained in the suit. It is sufficient if each 
party, has an interest in some matter in the suit which is 
common to all, and that they are connected with the 
others.” 8 Ga, 236, and authorities there cited. 

There was in this whole transaction but a single subject 
matter—the twenty-three shares of stock. Howand where 
the liability will fall, and what shall be the final determi- 
nation as to the rights of these parties, are not the ques- 
tions. All the parties are connected with it in the con- 
veyance from the alleged true owner. They may all be 
heard, and their rights and liabilities settled in this one 
suit, and the whole matter finally adjudicated. 21 Ga, 6; 
35 /6., 208. Mitford & Tyler 271-3. Dan. Ch. Pl. and Pr., 
334; Story’s Equity Pl., 271, 271, a. 

Courts discourage the objection of multifariousness in 
all cases where, instead of advancing, it would defeat the 
ends of justice. 12 Ga., 61, 1-2-3 of the opinion. 

3. Was there a misjoinder of parties defendant to the 
original bill, or want of proper parties? Or was there a 
misjoinder of parties and grounds of relief or of action to 
authorize the prayer in the cross-bill? All persons who 
are directly or consequentially interested in the event of 
the suit should be made parties. | 

Persons are often necessary parties defendant to a 
suit, “not because their rights may be directly affected 
by the decree if obtained, but because in the event of the 
plaintiff succeeding in his object against the principal 
defendant, that defendant will thereby acquire a right to 
call upon him, either to reimburse him the whole or part 
of plaintiff's demand, or to do some act towards re-instat- 
ing the defendant in the situation he would have been in 
but for the success of the plaintiff’s claim.” This is done 
to avoid a multiplicity of suits, and requires the parties 
who may thus be consequentially liable to be brought, in 
the first instance, before the courts, that all the liabilities 
may be adjudicated and settled in one proceeding. 1 Dan. 
Ch. Pl., and Pr. §283. 
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One further ground of demurrer both to the original and 
cross-bill was, that it was not averred that any criminal 
proceedings had been taken against Hummell, but the 
same was not insisted on in the argument before us. 

4. Another was, that no sufficient allegation was made 
that Hummell never had any authority to represent the 
complainant in the premises respecting the stock. We 
hold that the allegations charging that the same was pur- 
loined or stolen, as complainant believed, by him and aft- 
erwards used by him without her knowledge or consent, 
was quite sufficient. 

5. The right of complainant to amend the original bill 
by striking out those defendants not served, was one which 
she had the right to exercise, if she chose to waive her 
right to call on them to respond to her for the amount of 
stock held by them. 

6. To order that Hummell be made a party was not 
error ; nor was it error to order it done by publication, 
because no process had theretofore issued to test the ques- 
tion of his residence. 

In ruling the questions made by the first ground of 
demurrer to the original bill, that it was without equity, 
we pronounce no judgment on the right of the parties, as 
they would be affected by the fact of whether there was or 
was not some one present at the time of the. attestation 
purporting to be the complainant, as it is not charged 
therein. And we rule upon the cross-bill, not because 
the exceptions are of right properly here at this time, but 
because the demurrers to the original bill, which are prop- 
erly here, are also made in, and must control the cross- 
bill. 

Judgment affirmed. 
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DUKXN vs. BROGDEN. 


Where the plaintiff in an execution more than seven years old has had 
it regularly revived as being dormant, so long as the judgment of re- 
vival is unreversed, having been rendered by a court of competent ju- 
risdiction, the fact of dormancy is res adjudicata, and is not open to 
question on aclaim case arising under the revived judgment. 


Judgments. Res Adjudicata. Claims. Before Judge 
UNDERWOOD. Gordon Superior Court. February Term, 
1881. 


Reported in the decision. 

T. C. MILNER; W. K. Moorg, for plaintiff in error. 

Jas. MCCONNELL; BRAY & GRAY, for defendant. 
JACKSON, Chief Justice. 


A dormant judgment was revived in a justice court and 
execution issued thereon was levied, and claim interposed. 
Objection was made to the f. fa. on the trial of the claim 
case on the ground that the original judgment, which was 
revived, was not dormant, and therefore illegally revived. 
The court rejected the 7. fa., ruling that the revived 
judgment was illegal, and error is assigned on that ruling. 

In 57 Ga., 609, it is ruled that “ where the plaintiff in a 
judgment more than seven years old has had it revived by 
sctre facias, as having become dormant, it is a lien on de- 
fendant’s property from the date of revival only, and so 
long as the judgment of revival is unreversed, the same 
having been rendered by the court having jurisdiction, 
the fact that the original judgment was dormant, whether 
true or false, is res adjudicata, and is not open to question 
on a motion to distribute money arising from the sale of 
defendant’s property. 9 Ga., 117; 10 /0.,371; 13 /6., 
223." 
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The principle thus announced rules the case made in 
this record adversely to the judgment of the court below. 

True, that was a contest for money; this is a claim case; 
but that difference can make no distinction in the applica- 
tion of the principle to the facts. Inthe one case, as in 
the other, it was a contest between the judgment creditor 
and a stranger. 

True, too, that was a judgment of the superior court, 
this of the justice court; but the jurisdiction of the jus- 
tice court appears on the face of the record of the 
revived judgment, both of the subject matter and of the 
person—of the subject matter, as the amount of the judg- 
ment and the grant of the original judgment are within 
the jurisdiction of ¢#hat justice court, and of the person, 
as defendant was served with the scire facias. 

Judgment reversed. 


GARRISON ef al. vs. THE CITY OF ATLANTA. 
Injunction will not be granted to restrain a criminal proceeding. 


Injunction. Equity. Criminal Law. Before Judge 
HILLYER. Fulton County. At Chambers. July 16th, 1881. - 


Reported in the decision. 


L. J. GARTRELL; WRIGHT & DorsEy; A. B. CULBER- 
SON, for plaintiffs in error. 


W. T. NEWMAN, for defendant. 
CRAWFORD, Justice. 


The city of Atlanta adopted an ordinance which de- 
clared that no cattle of any kind should be allowed to 
run at large upon the streets. For the enforcement of 
this ordinance a penalty, by fine or imprisonment, was 
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provided against the owner, upon conviction, for a viola” 
tion thereof. 

The plaintiffs in error filed their bill in equity, asking 
an injunction against the city prohibiting her from the en- 
forcement of this ordinance. The chancellor held that in- 
junction did not lie to restrain proceedings in a criminal 
matter. In this judgment he followed the ruling made 
by this court in the case of Phillips et al., vs. The Mayor, 
etc., of Stone Mountain, 61 Ga., 386; and therefore commit- 
ted no error. 

Judgment affirmed. 


TUMLIN vs. O’BRYAN & BROTHERS. 


. Affidavit of illegality is not the proper remedy to arrest an execu- 
tion and set aside a judgment, upon the ground that at the time of 
its rendition by the court, as being by default, there was an issu- 
able plea of file and undisposed of. Such a result can be ob- 
tained by writ of error, motion to vacate the judgment, or bill in 
equity, as the facts of the case may demand. 

. This case having been apparently brought up for delay only, dam- 
ages are awarded. 


Judgments. [Illegality. Before Judge FAIN. Bartow 
Superior Court. January Term, 1881. 


Reported in the decision. 
M. R. STANSELL, for plaintiff in error. 
AKIN & AKIN, for defendants. 


CRAWFORD, Justice. 


1. The only question made by the bill of exceptions in 
this case is, whether an affidavit of illegality is the proper 
remedy to arrest an execution and set aside a judgment, 
upon the ground that at the time of its rendition by the 
court there was a plea of file and undisposed of. 
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The defendant shows that he was 7” court with a defense ; 
if, therefore, the court rendered an illegal judgment against 
him, over his defense, his remedy was by writ of error. 

If the judgment was rendered against him by fraud, ac- 
cident or mistake, or the acts of the adverse party, un- 
mixed with negligence on his part, his remedy was by mo- 
tion to vacate the judgment, or bill in equity for relief. 
That an affidavit of illegality is not the proper remedy in 
such a case is too manifest for doubt. Code, §§3671, 
3595; 63 Ga., 510; 64 Ga., 565. 

2. The defendant in error insists upon damages as his 
clear legal right in this case; and this court being of opin- 
ion that the same could have been brought up by the de. 
fendant for delay only, the judgment is affirmed, with ten 
per cent. damages thereon. 

Judgment affirmed. 


COWAN vs. CORBETT e¢ ai. 


1. Where appraisers set apart property as a year’s support for the 
family of a decedent, and their return is admitted to record, after 
the lapse of six months, the title vests in the family. A formal 

, judgment of a court of ordinary is only necessary where the ap- 
praisers set apart a sum of money. 

(a.) That the return was admitted to record before the end of six 
months did not render it invalid. The right of exception contin- 
ued until the time expired, and the record then became operative. 

2. Parol evidence of those within whose knowledge the matter falls is 
admissible to show that there has been no administration on an 
estate. 


Year's Support, Title. Record. Ordinary. Evi- 
dence. Before Judge Crisp. Stewart Superior Court. 
April Term, 1881. 


Reported in the decision. 


W. H. HARRISON & Bro.; T. D. HIGHTOWER; W. A. 
LITTLE, for plaintiff in error. 
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J. L. WIMBERLY; JNO. T. CLARKE; E. H. BEALL, for 
defendants. 


SPEER, Justice. 


A fi. fa., controlled by Cowan as transferee, against Jas. 
L. Corbett, defendant, was levied on three hundred acres 
of land, being lot 115 and east half of lot 94, in twenty- 
second district Stewart county, as the property of defen- 
dant, to which defendant in error, as agent for Wallace 
Corbett, John Corbett, W. J. and C. Corbett, Almira 
Hawkins, and Jane Alderman, interposed his claim. On 
the trial plaintiff introduced his 7. fa., proved possession 
by defendant in 7. fa., since the judgment, and closed. 

Claimant introduced evidence from the records of the 
court of ordinary of Stewart county, that on the petition 
of Susan A. Corbett, widow of defendant in fi. fa., the 
lands levied on had been set apart as a twelve months’ 
support for the widow and her minor children, by com- 
missioners duly appointed for that purpose. Claimant 
further proved the death of the widow, and that the claim- 
ants were her heirs at law. Under the evidence, and charge 
of the court, the jury found the property not subject. 
During the trial, claimants offered in evidence extracts of 
records from the minutes and book of appraisements of 
the court of ordinary of Stewart county, consisting of a 
petition, filed by Susan A. Corbett, to the ordinary of said 
county, setting forth that she was the widow of Jas. L. 
Corbett, deceased, and asking that a twelve months’ sup- 
port be set apart out of the property of her deceased 
husband, for herself and her minor children. 

Also the order of the ordinary appointing, in conformity 
with said petition, five appraisers to set apart and assign 
to said widow and minor children, either in property or 
money, a sufficiency from said estate for their support and 
maintenance for twelve months from death of deceased. 

Also the return of the appraisers appointed, reporting 
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that they had set apart a twelve months’ support, certain 
described property, which includes the land levied on, val- 
ued at (including personalty) $1,170.00, and furniture val- 
ued at $110.50; which appraisement was made and filed in 
office on 25th September, 1869, and recorded Ist October, 
1869. To the introduction of these records, the plaintiff 
objected, which was overruled, and plaintiff excepted and 
assigns error thereon. 

R. F. Watts was sworn as a witness for claimants, 
who testifies “that he was the ordinary of Stewart 
county in 1869, and before, and there never had been any 
legal representative of the estate of James L. Corbett.” 
To the admission of this evidence plaintiff objected, which 
was overruled by the court, and plaintiff excepted. 

Claimants proved by J. B. Latimer, ordinary of Stewart 
county, that there never had been, within the knowledge 
of witness, any legal representation on the estate of Jas. 
L. Corbett, which evidence was objected to by plaintiff's 
counsel, and objection being overruled, plaintiff excepted. 

The court charged the jury, “If such proceedings were 
had as is claimed to have been shown by the records of the 
court of ordinary, that appraisers were appointed, that 
they made a return, and such return was admitted to re- 
cord by the ordinary, then such return, without any judg- 
ment of the ordinary thereon, operated so as to vest the 
title of the property set apart in said widow and minor 
children, and that, too, if the ordinary admitted the re- 
turn to record before or after the expiration of six months 
from the date of the return.” To which charge the plain- 
tiff in error excepted, and assigns the same as error. 

The main questions insisted upon by counsel for plain- 
tiff in error, before this court, were: 

(1.) There being no judgment of approval rendéred by 
the ordinary on the return of the appraisers, no title vested 
in the applicants. 

(2.) Error in the admission of the evidence of Watts and 
Latimer. 

(3.) The charge of the court as to the legal effect of the 
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applicants’ order, and return of the appraisers, as to vest- 
ing title in the applicants to the property set apart. 

1. Under the act of 1856, it is admitted, as construed 
by this court in 30 Ga., §39, that no judgment was neces- 
sary; that if the return of the appraisers was made, and 
not objected to, within six months, it passed to record, 
and the work wasdone. But it is insisted that, by the act 
of 19th December, 1860, the act of 1856 was amended, to 
the effect of requiring a judgment. 

The act of 1856 simply directs the report to be recorded 
by the ordinary. This is a mere ministerial act, to pre- 
serve the evidence and show upon the books of the ordi- 
nary’s office the manner in which so much of the estate is 
disposed of. If this report is met with objections, filed as 
provided for, by persons interested, then the judgment of 
the ordinary is invoked, and from that judgment an ap- 
peal can be had. Where there are no exceptions filed, 
this court held there can be no appeal simply from the re- 
port of the commissioners. 30 Ga., 539. In what partic- 
ular has this been changed by the amended act of Igth 
December, 1860? That act simply authorizes “the court. 
of ordinary to issue executions in favor of widows and mi- 
nors for the twelve months’ support allowed them by ap- 
‘praisers appointed for that purpose.” The act declares, 
when the return of the appraisers is made setting apart @ 
sum of money, and the same made the judgment of the 
court, “the ordinary may issue a 7. fa. in favor of the 
applicant, against the representative to be levied upon 
the estate of the testator, or intestate, in the hands of 
the representative.” It is only in case ofa return by the 
appraisers of a sum of money this judgment of the ordinary 
is demanded, and this for the purpose of having a fi. fa. to 
enforce its collection. 

In the case now under consideration, there was no such 
return of a sum of money, and as there were no objections 
filed, we do not see any need for a judgment by the or- 
dinary to vest this title, save to enter the return upon the 
records, 
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That the record was made prematurely, we do not think 
affects its validity. The statute gave the six months pe- 
riod in which to file the exceptions, and these could have 
_ been filed, notwithstanding the entry of the return on the 

record; and‘if none were filed within the six months, then, 
at the end of that period, the record entered made the title 
complete. 

2. Neither do we think the court erred in admitting the 
testimony of Watts and Latimer. The petition to the or- 
dinary recited the fact that there was no representation on 
the estate, and likely to be none. This, it is to be pre- 
sumed, was prima facie true from the record, and was not 
then controverted. Yet, to supply this proof, out of cau- 
tion, the testimony of Watts and Latimer was offered and 
allowed. We know of no better mode of proving what is 
not on record than to prove this negative by those who 
were, and are, keepers of the records, and who are pre- 
sumed to be familiar with their contents. The record 
would not afirmatively prove what was not on it, and we 
think the parol proof competent for that purpose. Under 
our views of the law, thus expressed, it may be inferred 
that we see no error in the charge of the court complained 
of. 

Let the judgment of the court below be affirmed. 


PERRY, administrator, vs. WALL. 


That a tenant is ousted from lawful possession of property is not alone 
sufficient to make the landlord responsible ; it must further appear 
that the tenant dissented, and that the ouster occurred through the 
landlord, or by his consent. 


Landlord and Tenant. Ouster. Before Judge FLEM- 
ING. Early Superior Court. April Term, 1881. 


Reported in the decision. 


BusH & LYON, by brief, for plaintiff in error. 
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R. H. POWELL; KENNON & Hoop; GUERRY & PARKS, 
for defendant. ; 


SPEER, Justice. 


This was a motion for a new trial, made by the defen- 
dant in the court below on the following grounds: 

(I.) Because the court erred in refusing to allow defendant 
to put in evidence before the jury the fact that at the time 
of issuing said warrant the plaintiff was not the landlord 
of defendant, the court holding that the defendant might 
show any facts going to show that the note sued on was 
not given for rent, but could not show that plaintiff was 
not landlord of defendant. The court adds this note to 
this alleged ground of error: The question was asked 
witness, “ If plaintiff owned any land,” which the court re. 
jected, counsel for plaintiff stating he wished to show 
plaintiff was not landlord of defendant. 

(2.) Because the court erred in saying, during the pro- 
gress of the trial, in presence of the jury, that defendant had 
not made it sufficiently clear that Wall, plaintiff, had any 
thing to do with the ouster of defendant. The court adds 
to this ground, the following: ‘“ The expression used was, 
that Wall must be shown to be connected with dispossess- 
ing defendant.” 

(3.) Because the court erred in his entire charge to the 
jury. The only part of the charge specifically excepted to 
as error is as follows; “But I charge you that no party, 
or his agent, could take possession of what he has rented, 
so as to defeat the claim for rent, unless it is in proof be- 
fore you that, with power, he deprived the party to whom 
rented, and that he dissented to it. If it should appear 
to you this party took possession of the property by force, 
and without the consent of the other party, then this 
rent would not be due. If, after going into the posses- 
sion of the property the other party comes and takes pos- 
session, and he quietly consents to it, he would not be de- 
barred the rent.” , 
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The evidence in the case showed the warrant was sued 
out on a promissory note, signed by Thomas J. Bush (the 
intestate of plaintiff in error), given to W. G. Wall, for 
one bale of middling cotton, weighing five hundred pounds, 
dated roth December, 1875, and due 15th November, 
1876—given for rent. That cotton was worth, when the 
note fell due, eleven cents per pound. That note was 
given for rent of part of the old James Bush plantation 
and one-half interest in use of gin, gin-house and screw 
for the year 1875. 

Stovall testified he heard trade between Wall and Bridges 
about gin, gin-house and screw. Wall, plaintiff, owned 
half interest in the gin, etc.,and Bridges owned the other 
half. Wall sold his interest to Bridges, about Ist Octo- 
ber, 1875. Wall told Bridges to take possession of gin, 
etc., and do what he pleased with it. Bridges had rented 
his half of gin to one Wilson. Bridges went down and took 
entire possession of his gin, gin-house and screw, through 
Wilson, and excluded Bush from use of same, and would 
not let Bush put his cotton in gin-house. Bush was de- 
nied use of gin from time of sale from Wall to Bridges. 
The use was valuable. That, to the sale, Bush had use of 
gin one week and Wilson the next. The rent of gin, etc., 
was worth three or four hundred dollars. That defendant 
was damaged at least fifty-five dollars by being retused the 
use of the gin privileges, etc. 

We have looked through the record, and find sufficient 
evidence to sustain this verdict under the charge of the 
court. The court, in its charge to the jury, left the ques- 
tion to them whether the tenant had been deprived by 
the /andlord of the use of the gin and gin-house against 
his consent. He in terms instructed them, if the land- 
lord, either by himself or agent, has, against the assent of 
the tenant, deprived him of the use of the property rented, 
then, he could not recover. It is not pretended that the 
landlord personally deprived the tenant of the use of the 
gin, etc.; but if he was deprived of it at all, against his as- 
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sent, it was by one Wilson, to whom Bridges, the other 
joint owner in the property, had rented his half interest. 
The jury, in the absence of all proof that Wall, the land- 
lord, had any personal agency in ousting Bush, might have 
laid the ouster at the doorof Wilson. We think if a ten- 
ant suffers a third party to come in and oust him, unless 
he can show he dissented therefrom, and that the landlord 
procured the ouster, or was in some manner responsible 
for it, then an ouster, under such circumstances, would 
not defeat the landlord’s right to recover his rent. We 
think this principle was fairly given in charge by the court, 
and as there was evidence to support the verdict, and the 
judge below was satisfied therewith, we see no error that 
will, in our opinion, necessitate a new trial, under the rules 
so often laid down by this court. 
Let the judgment below be affirmed. 


SPENCER vs. FULLER & DOOLITTLE. 

A constable being still in office, and parties being protected by his of- 
ficial bond, he may on the day of sale under a levy by him amend 
his official entries so as to make them conform to the facts, without 
any order for that purpose. 


Officers. Constables. Levy and Sale. Before Judge 
POTTLE. Fulton Superior Court. September Term, 1880. 


Reported in the decision. 
S. A. DARNELL; GEO. S. THOMAS, for plaintiff in error. 
M. A. BELL, for defendants. 


CRAWFORD, Justice. 


The single question made by this bill of exceptions is 
whether a bailiff who has levied a justice’s court fi. fa. 
upon real estate, may on the day of sale, and before the 
sale, and whilst he was still in office, amend his official 
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entries so as to make them conform to the facts of the 
case at the time of such entries. [The amended entry 
was one of “no personalty.”] By $3497 of the Code 
it appears to us that ample power is given to authorize 
such amendments. But it is insisted that the entry was 
a nunc pro tunc entry, and therefore needed an order of 
the court before the same was allowable. 

As early as the case of Hopkins vs. Burch, 3 Kelly, 
225, it was held by this court that “so long as the sheriff 
is in office, and parties are protected by his official bond, 
he may amend his return. This reasoning applies, (says 
the judge) to constables, for they also give bond.” Again 
it was held in the case of Jessup vs. Gragg, 12 Ga., 263, 
that a constable while in office may amend his return, 
because he makes his entries subject to his liability for a 
false return. Because authority is given to the sheriff, or 
other executing officer failing to make an official return 
which he should have made, mune pro tunc by order of 
the court, it does not follow that such officer, whilst he is 
still in office, must obtain such an order to authorize him 
to make such entries and returns as conform to the facts 
of the case at the time such entry or return was made. 

Neither does such an entry as the one made in this case 
cause the levy itself to fall by reason thereof. 

Judgment affirmed. 


SIMON vs. MYERS & MARCUS. 


1. Where the names of counsel are marked or. the docket for a defend- 
ant, it has been the practice of the superior courts to enter the case 
as answered on the call of the appearance docket. When there is 
no such call, the marking of the names of counsel alone at the first 
term is sufficient, and the general issue will be considered as filed. 

(a.)The plea of the general issue being thus in, it may be subsequent- 
ly amended by adding a plea of set-off. 

2. No formal notice by the defendant to the plaintiff of the filing of a 
plea of set-off is necessary. When filed, it must substantially set 
forth the claim of the defendant, so as to be itself notice thereof. 
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(a) If the plaintiff be taken by surprise by the filing of the plea of set- 
off, or has had no notice of it, he will be granted a continuance, 
and costs or proper terms imposed on the defendant. 

. After the filing of a plea of. set-off, the plaintiff cannot dismiss his 
action so as to defeat such plea. 

. Under a plea of set-off the plaintiff cannot defeat the recovery of 
the defendant by failing or refusing entirely to prove his own 
claim. The defendant may nevertheless prove his demand and er- 
cover against the plaintiff. 

. That a defendant has previously sued the plaintiff in the present 
suit, and that his suit was pending at the time of the bringing of this, 
will not prevent defendant from dismissing such action and then 
pleading his demand as a set-off to the action of the plaintiff. 


Practice in Superior Court. Pleadings. Set-off. Con- 
tinuance. Before Judge POTTLE. Richmond Superior 
Court. October Term, 1880. 


To the report contained in the decision it is only nec- 
essary to add that the following were among the assign- 


ments of error in this case: 

(1.) Because the court, when the case was called for trial 
and plaintiff's attorney moved to dismiss his case, on ob- 
jection of defendants’ attorney, refused to permit it to be 
done because of defendants having filed, February roth, 
1879, their plea of set-off. Plaintiff's attorney stated in 
his place, and the truth of the statement was not contro- 
verted, that he had no knowledge of the existence and 
filing of said plea untilthen, and had never been notified 
thereof by defendants’ attorneys. It appeared, however, 
from the record that said plea of set-off was filed at the 
same time with the plea of the general issue, and the 
entire claim of plaintiff denied by both pleas. 

(2.) Because the plaintiff, under the rulings of the court, 
was forced to proceed to trial upon the merits of said 
plea of set-off, it being a separate and distinct cause of 
action, but upon the understanding between -ounsel in 
open court, and with the leave of the court when defend- 
ants’ attorney was about to address the jury, that in the 
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event of a finding in favor of defendants against the en- 
tire claims of plaintiff, and sustaining the whole amount 
of set-off, that the verdict should be construed by the 
court just as if the court was then moved to dismiss the 
plea of set-off of defendants, and requested to charge the 
jury that if all of plaintiff's claim was disallowed by the 
jury there could be no finding for defendants on the plea. 

(3.) Because the verdict in favor of defendants against 
the whole amount of piaintiff’s demand, and then also 
rendered in their favor for the entire amount of the ac- 
count pleaded as a set-off, is one not authorized by the 
laws of this state, and rules of pleading and practice 
thereon; and if valid at all, it is only as against plaintiff's 
demand. 

(4.) Because the verdict as rendered is contrary to law, 
and void. 

(5.) Because this case, as shown by the court docket, was 
never answered to at the appearance term, and nothing 
was done by defendants’ attorney except to mark their 
names as counsel for defendants. 

(6.) Because the matter involved inthe plea of set-off, as 
shown on the trial by the testimony of W. T. Davidson, 
was involved in a separate suit in another court against 
plaintiff, and the same was dismissed after the appearance 
term of this court, and then filed asa set-off in this case by 
defendants, so that it did not exist as to this suit when 
filed. 

(7.) Because the court, in overruling the motion for new 
trial, held that a suit pending in another court in favor of 
Myers & Marcus against Nathan Simon at the commence- 
ment of this suit could be dismissed afterwards, and the 
matter pleaded as a set-off at the second term of this 
case, without notice, other than the marking of the plea 


“filed” by the clerk. 
FRANK H. MILLER, for plaintiff in error. 


J. S. & W. T. Davipg0n, for defendants. 
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JACKSON, Chief Justice. 


The plaintiff in error sued the defendants in error for 
$2,150.00. Defendants pleaded a set-off for $687.86. The 
jury found against the entire claim of plaintiff and for 
the eutire claim of defendant, and judgment was entered 
accordingly. A motion was made to arrest this judgment 
and for a new trial, and error is assigned on the denial of 
both motions by the court. The grounds on which these 
motions are based may be reduced from the number con- 
tained in them to comparatively few, and thus analyzing 
and reducing them, we shall consider them as they arise 
in order of time. 

1. The set-off was filed at the adjourned trial term of 
the court, and not at the first term, but the names of 
counsel were marked on the docket in defence of the suit 
at the first term, though answer was not marked by the 
judge opposite the case. Was this equivalent to filing a 
plea of the general issue at the first term? 

Section 3458 of the Code declares that this plea shall 
be considered as filed in all cases which are answered to 
at the first term. The marking or entry of the names of 
defendants’ counsel, we think, is equivalent to answering 
tothecause. When and where the practice has been to call 
the appearance docket, whenever the judge saw the names 
of counsel marked for defendants, he would mark “an- 
swer,” and this has always been the practice in this state. 
So it has always been held the equivalent of answer or 
actually the answer to the case where it has not been the 
practice to call the docket. It cannot alter the rule that 
the judge did not call the appearance docket. The ob- 
ject is to let plaintiff's counsel know that the case is de- 
fended, and when they see counsel marked on the docket, 
they have that notice given them as well by the marking 
counsels’ names in defense, as in the little word of the 
judge, “answer.” It is the duty of plaintiff's counsel to 
look at the docket of their cases, and then they have the 
notice. 
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There has been no repeal of this law in words, nor 
do we think that any thing in the constitution by impli- 
cation repeals it. Of course, when made out and ac- 
tually filed, it should be under oath, when required now 
in certain pleas, but that does not affect the legal effect of 
answering on the docket. The plea of the general issue 
thus being in the eye of the law in, it follows that the 
same may be amended by building on it any other plea 
at any stage of the cause. Code, §3479. Even a plea of 
non est factum may be built upon it by amendment. 61 
Ga., 233, 245. Any substantial plea may be added. 59 
Ga., 160. 

2. No actual or formal notice of the plea is nec- 
essary. When filed it must set out the particulars of 
it, so that the plaintiff may have notice when he sees the 
plea of what items of set-off it contains. Such we under- 
stand to be the meaning of Judge McCay in 45 Ga., 164. 
There was no plea of set-off at all iri that case, and hence 
no notice at all, and no diligence could have ascertained 
what plaintiff had to rebut. Here the plea was filed. 

So, too, we think is the idea of Judge Charlton in T. 
U. P. Charlton's R., p. 227. The bond, the matter of the 
set-off, was not set out in any pleading. And such is the 
Code, $3469, and the statute there codified. Cobb’s Digest 
p-. 487. 

It is true that this should be done when the answer is 
filed according to the statute and Code last cited, but the 
answer may be amended, as we have seen, by additional 
pleas under later enactments, and then the set-off in full 
with all the particulars may be pleaded and filed. Of 
course the court should continue the case if plaintiff is 
surprised or has not had notice, and put the defendant at 
costs or impose other terms; and so the judge in the 
opinion, on the motion for a new trial states that he would 
have done, but no motion to continue was made. 

3. The court was right not to allow plaintiff’s action to 
be dismissed when the defendant had filed a plea of set- 
off. Code, §2907. 
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4. In this state any number of pleas, however contra- 
dictory, may be filed; and, if so, why may not plaintiff's 
whole account be found barred by the statute of limitation, 
or otherwise illegal, and defendants’ set-off be sustained. 
The set-off is nothing but a cross-action. 8 Ga., 188-9. 
The plaintiff may dismiss his action, but cannot thereby 
interfere with the defendants’ cross-action, or set-off. Code, 
$2907. Can he fail, or refuse, to prove his account or of- 
fer his promissory note in evidence, and thereby accomp- 
lish its defeat? Will the law permit him to do indirectly 
what he cannot do directly? If he cannot dismiss his ac- 
tion so as to defeat defendant’s recovery on the set-off, 
can he have his claim defeated otherwise and accomplish 
the same purpose? We think not. Therefore, whatever — 
may be the decisions of courts of other states, or the law 
elsewhere than in Georgia, in this state the law must be 
that, though the plaintiff fail to make out any of his claim, 
and_ be defeated in it, the defendant may go on and 
make out his and recover on it. 

The court acquires jurisdiction by the suit of plaintiff, 
and then is required to hold it until justice is done be- 
tween the parties. To enable defendant to put in his 
cross-action, the plaintiff must first sue; but after he has 
done that and the cross-action is filed, the court will not 
relax its hold on the case until their mutual rights are ad- 
justed according to law; and if it be judicially ascer- 
tained by verdict that the plaintiff has failed to show any 
right to any thing as against defendant, and yet that de- 
fendant has proved that he has rights against the plaintiff, 
judgment will be entered accordingly. 

This is the law of this state, and a just lawitis. It 
should not be otherwise. Why, when one sues another, 
should the latter be forced to bring suit against the for- 
mer separately, though he may know that the plaintiff’s 
claim is unjust? Why not permit him to institute his 
claim and say, “ I owe you nothing. I have paid all I owe 
you, but you owe me and I demand that you pay me the 
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debt?” But be the law just or unjust, politic or unwise, 
we think that we have shown it to be our law, and it must 
be enforced. 

5. The last point to be considered is, that the defen- 
dants had their claim against plaintiffin suit before plaintiff 
sued them, and at the time plaintiff sued them, and dis- 
missed it afterwards and then filed this plea of set-off: 
and it is insisted that, as they did not have it in such 
shape that they could bring their cross-action when they 
were sued (the claim being already in suit), they could not 
dismiss afterwards and file the pleain the suit at bar. This 
point struck my mind with force, when presented, but, on 
reflection, I do not think it maintainable; and my breth- 
ren, I believe, were not much troubled about it at any time. 
It was certainly a claim, or debt, existing at the com- 
mencement of this suit ; it was not traded or transferred 
to anybody else, or pledged, or pawned, or parted with as 
collateral security, or put beyond the control of the defen- 
dants. They had sued it, but no plea of set-off, or other 
cause, prevented them from dismissing it when they chose 
todoso. They had the costs of that suit to pay—that is all. 
That suit was dismissed before this cross-suit was brought, 
so that the two were not pending at the sametime. Sup- 
pose they had been brought as separate suits, it is clear 
that on the dismissal of the first the second could be 
brought, and the 2894th and 3476th sections of the Code 
only apply to the pendency of two suits, for the same 
cause of action, at the same time. 

In reviewing the whole case, on all the assignments of 
error, we conclude that the court below has applied the 
law to the many phases which the complications of fact 
made for adjudication, without error, and that, too, when 
new and interesting legal questions had to be solved in the 
rapidity of motion incident to circuit practice; and the 
judgment rendered by the presiding judge is approved 
and affirmed. 

Judgment affirmed. 
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JOHNSON et a/. vs. HOLLIDAY, administrator, e¢ al. 


Equity will never take the administration of an estate out of the hands 
of an administrator and the court of ordinary, except where it is 
absolutely necessary to preserve the estate or protect the rights of 
parties where they would be otherwise endangered ; especially not 
at the instance of heirs as against creditors. 

(a.) Where an administrator has been appointed, and after due notice 
an order to sell realty of the estate has been granted, injunction 
will not be issued to stop the sale at the instance of the heirs, on 
the ground that they prefer a division in kind, and that the only 
debt claimed against the estate (except a small account which they 
propose to pay) is not legal, there being no allegation of insol- 
vency, fraud or collusion. 


Equity. Injunction. Administrators and Executors. 
Before Judge HILLYER. Fulton County. At Chambers. 
September 3d, 1881. 


Reported in the decision. 


McCay & ABBOTT, for plaintiffs in error. 


A. B. & H. L. CULBERSON, for defendants. 
CRAWFORD, Justice. 


This was an application for an injunction by the heirs 
of Henry T. Johnson, deceased, to restrain the sale of his 
real estate by J. S. Holliday, his administrator. The 
grounds set out in the bill and upon which the injunction 
is sought are: That the deceased left only a small estate, 
of the value of some $2,000.00, and the heirs, being all suz 
7uris, are anxious to avoid the expense of an administra- 
tion by dividing the property in kind, and that the admin- 
istrator, under an order of the court of ordinary, is proceed- 
ing to sell for the benefit of the heirs and creditors. That 
there is no necessity for any administration, as there are 
no debts of deceased to pay except one of about $60.00, 
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part of which has already been paid, and that the heirs at 
law of the said Johnson have agreed to settle the balance. 
That John Neal, Jr., at whose instance the administration 
was had. claims to be a creditor of deceased, by reason of 
his being the holder of two promissory notes made by 
him to one Irwin, who transferred the same to Neal as 
collateral security for the payment of a usurious debt. 
That the consideration moving the transfer being illegal, 
the title did not pass to Neal. That the notes thus held 
by Neal against Johnson, not being collectible in the 
hands of Irwin are not collectible in the hands of Neal. 
That they would not be collectible in the hands of Irwin, 
because they were given by Johnson to him for land to 
which he had no title and to secure which Johnson had to 
pay more than the amount of the notes. The prayer of 
the bill was that Neal be restrained from enforcing his 
-claim against the estate, and on final decree that his claim 
be declared void. 

The defendants filed a demurrer for want of equity, 
which the court sustained and refused the injunction. 

To have sustained this injunction would have had the 
legal effect practically, first to revoke the letters of admin- 
istration granted by the court of ordinary, and that, too, 
by a court of equity upon the ground that the heirs-at- 
law, being suz juris, did not want the expense of an ad- 
ministration upon so small an estate, but preferred to di- 
vide the same in kind. 

In the second place, the legal effect would have been to 
set aside the judgment of the court of ordinary, rendered 
after due and legal notice to all persons interested to ap- 
pear and show cause why this land should not be sold for 
the benefit of the heirs and creditors. And this to be 
done because it is alleged that Neal has notes against the 
estate which he is not legally entitled to collect. 

Equity will never take the administration of an estate 
out of the hands of an administrator and the court of or- 
dinary, only where it is absolutely necessary to preserve 
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the estate, or protect the rights of parties where they 
would be otherwise endangered Indeed, the general 
principle is, that equity will never interfere with the reg- 
ular administration of an estate, except upon a strong case 
clearly made out, especially in favor of the heirs as 
against creditors. : 

For these reasons, as well as that there is neither insol- 
vency charged against the administrator, nor fraud or col- 
lusion between himself and Neal, his co-defendant, we 
hold the ruling of the chancellor to be right, and it must, 
therefore, be affirmed. 

Judgment affirmed. 


STILES, administrator, vs. ELLIOTT, executor. 


1. A rule ntsz to foreclose a mortgage is similar to process in an ordi- 
nary suit, and may be waived. The petition takes the place of the 
declaration. 

2. A judgment foreclosing a mortgage does not fall within the purview 
of the law making judgments dormant after seven years of inaction. 

3. Though the bar of the act of 1869 may have been good as a de- 
fence to an action, it is not good as a ground of illegality after 
judgment. 

4. Twenty years from the date when a mortgage debt is due to the 
date of issuing a 7. fa. on the judgment of foreclosure, is not a 
bar to the latter. The commencing of the suit on which the 7. fa. 
is founded within twenty years. suspends the statute. 

(a2.) In this case;-leaving-out the time when.the statute of limitations 
was suspended by law, twenty years had not elapsed even to the 
date of issuing the 7. fa. 


Pleadings. Waiver. Illegality. Statute of Limitations. 
Executions. Mortgages. Before Judge MCCUTCHEN. 
Bartow Superior Court. July Term, 1880. 


Reported in the decision. 


A. J. JOHNSON; T. WARREN AKIN; E. D. GRAHAM, 
for plaintiff in error. 
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H. C. CUNNINGHAM, for defendant. 
SPEER, Justice. 


On the 8th of April, 1856, W. H. Stiles, Sr., the intestate 
of the plaintiff in error, executed to Wm. Duncan and 
W. Mackey, the executors of the will of Mary Ann Cou- 
per, his deed of mortgage to a number of lots of land ly- 
ing in Bartow county, for the purpose of securing the pay- 
ment of a promissory note, bearing that date, for the sum of 
$7,682.50, and due three years from date. W. H. Stiles, Sr., 
the mortgagor, died in 1866, and Robert M. Stiles quali- 
fied as his administrator. On his death, subsequently, W. 
H. Stiles, plaintiff in error, qualified as administrator de 
bonis non. Proceedings to foreclose the mortgage were 
instituted at the September term, 1871, of Bartow supe- 
rior court, by petition in the usual form. On the back of 
this petition there was an acknowledgement of “due and 
legal service, rule nisi and all further service waived,” 
which was signed by Robert M. Stiles, administrator of 
Wm. H. Stiles. At the March term, 1872, a rule absolute 
was granted, foreclosing said mortgage. No further pro- 
ceedings were had, and no mortgage fi. fa. issued until 
September, 1879, when a fi. fa. was issued and levied on the 
mortgaged premises on 31st December, 1879. On the 
10th day of January, 1880, plaintiff in error filed an affi- 
davit of illegality to the levy of the mortgage 7. fa., upon 
the following grounds: 

(1.) That the mortgage upon which the 7. fa. is founded 
was never legally foreclosed, there having been no rule zzsz 
as required by law. 

(2.) That a period of seven years had elapsed after 
the pretended order of foreclosure before the issuing of 
said fi. fa. 

(3.) That the right to foreclose, or cause of action, was 
barred by the act approved 16th March, 1869. 

(4.) That said 7. fa. issued more than twenty years after 
the right of action accrued on said mortgage debt. 
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At the January term, 1880, Stiles, as administrator, also 
moved to set aside the order foreclosing the mortgage, on 
the ground that there was “no rude nist as required by 
law.” 

At the July term, 1880, it was agreed that the issues 
made in said illegality and motion to vacate should be 
submitted as one case to the judge, upon an agreed state 
of facts (being the facts hereinbefore recited), who, on 
hearing the same, overruled and dismissed the illegality 
and motion to set aside the judgment, whereupon defen- 
dant below excepted. 

1. As to the first ground of error, that there was no 
rule zzs¢ preceding the foreclosure, it might be sufficient 
to say that, as this question arose anterior to the judg- 
ment, this defense is not the subject matter for illegality, 
and goes behind the judgment; but as the motion to va- 
cate rests upon the same ground, we will say that the rule 
nist was expressly waived by defendant, as appears from 
the record. The rule 72sz is simply in the nature of a pro- 
cess to bring the defendant into court, and if he waives 
it and accepts service on the petition in lieu, he is bound 
by it. Code, §3337- The petition is the pleading in the 
case on part of plaintiff; the order zsz is simply the means 
of notifying the party of the petition pending. It is true 
the issue of a rule zzs¢ would give more symmetry to the 
proceedings, but the waiver of it concludes the defendant. 
17 Ga., 185. 

So the motion to set aside the judgment on the fore- 
closure, for this cause, comes too late, since the act of 1876 
(supplement to Code, §396) requires that “all proceedings 
of every kind, in every court in this state, to set aside 
judgments, or decrees of the court, must be made within 
three years from the rendering of said judgments and de- 
crees.” See also 64 Ga., 497. 

In this case, the judgment of foreclosure was rendered 
sth of March, 1872, and the motion to set aside made 5th 
February, 1880. 
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2. The second ground of illegality was. that more than 
seven years had elapsed between the judgment of foreclos- 
ure and the issuing of the mortgage 7. fa. thereon, and 
the fi. fa., therefore, was issued upon a dormant judgment. 

In 7. Ga., 495, this court held that ‘‘judgments on the 
foreclosure of mortgages are not within the act of 1823” 
(the dormant judgment act), which declares null and void 
all judgments upon which no execution has issued, or, if 
issued, upon which execution no return has been made 
within seven years; and that ruling has been steadily ad- 
hered to and followed since. 40 Ga., 412; 53 /0., 328; 
49 /b., 51; 51 1b., 279; 62 16., 725. 

3. It was insisted inthe third ground of illegality that 
the cause of action was barred by the act approved 16th 
March, 1869. 

While this may, and probably would have been, a good 
ground to prevent a recovery, if filed in time, and before 
the judgment, it cannot be considered, or sustained, in an 
affidavit ofillegality. The judgment rendered is conclusive 
on the estate, and a bar to all defenses which might have 
been made before its rendition. 54 Ga., 295, 360; 59 /0., 
78. 

4. It is further insisted as a ground, “that said 7. fa, 
issued twenty years after the right of action accrued on 
said mortgage debt.” The commencement of the suit sus- 
pended the running of the statute, and this occurred long 
before the bar of the statute attached. Nor is it true, in 
point of fact, that the twenty years had elapsed from the 
maturity of the contract to the issuing of the 7. fa. The 
contract was dated 8th April, 1856, and matured in three 
years from that day. Counting out the period when the 
statute was suspended, the bar had not attached, even if 
the rule claimed by plaintiff in error was the correct rule 
of limitation, and which we by no means admit. We see, 
therefore, no error in the judgment of the court overrul- 
ing and dismissing the affidavit of illegality and motion to 
vacate the judgment. 

Let the judgment below be affirmed. 
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I, 2. The verdict was not contrary to law, nor to the evidence. 

3. Nor is the verdict contrary to the charge of the court. 

4. Where two parties were contesting fur the guardianship of a minor, 
one claiming it by reason of relationship, the other under a con- 
tract with the deceased father of the child, if the former introduced 
proof of sayings of the latter to show that there was no such con- 
tract, testimony of the latter in rebuttal and explanation of such 
statements could be considered by the jury with the other evidence 
in the case, in determining if there was a contract, and what it was, 
although the child’s father had since died. 

. Where a party holds the affirmative side of an issue, he must bring 
sufficient testimony to satisfy the court and jury of the truth of 
what he affirms. When he has done that, the burden is shifted, and 
it devolves upon the other side to show that it was not the truth. 

(a.) It does not necessarily follow that, if two witnesses testify to op- 
posing facts, the oxzus of proof has not been carried. The credibility 
of witnesses is for thé jury,and they may believe one in preference 
to the other. 

. If a father agreed for another to have the custody of his infant 
child for an indefinite period, and thereupon the latter took and cared 
for it during the lifetime of the father and afterwards, such person, 
if a suitable and proper person to have the custody of the child, 
would be entitled thereto until it was fourteen years of age, in pref- 
erence to its next of kin. 


New Trial. Verdict. Charge of Court. Oxus Pro- 
bandit. Minors. Parent and Child. Guardian and Ward. 
Witness. Before Judge UNDERWOOD. Floyd Superior 
Court. March Adjourned Term, 1881. 


Reported in the decision. 


ALEXANDER & WRIGHT: J. BRANHAM, for plaintiff in 
error. 


C. ROWELL; DaBNEY & FOUCHE; JuNIUS F. HILL- 
YER, for defendant. 
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Cleghorn vs. Janes. 
CRAWFORD, Justice. 


Mary Hillyer Scott, the subject of this litigation, was 
left motherless when she was only twelve or fifteen days 
old. Two days thereafter, a delicate and feeble infant, 
she was confided by her father to the care of Mrs. Mary 
Hillyer Janes, for whom she had been named—a very de- 
voted friend of the deceased mother, who was herself an 
orphan, and had been partially brought up in the house of 
Mrs. Janes’ father; was her room-mate, and so close were 
the relations between them all, that she called Mrs. Janes 
“sister,” and her parents “father” and “mother.” 

For three years immediately succeeding the time of 
assuming the care of this infant, Mr. and Mrs. Janes lived 
in the house with Mr. Scott—the father—having the en- 
tire charge and management of the child. About this 
time the father married again, and Mr. and Mrs. Janes 
moved away and carried with them the child. Something 
like a year after this event, Mr. Scott died, making no tes- 
tamentary or other disposition of this little girl, who was 
then both fatherless and motherless, 

Very soon, however, a contest arose over the matter, by 
Mr. Cleghorn’s getting possession of Minnie, as she was 
then called, and claiming that, in right of his wife, who 
was the aunt of the child, he was entitled to the guardian- 
ship of her person. This claim was most vigorously re- 
sisted by Mr. and Mrs. Janes, who set up their right to 
the possession, custody and control of the child, under 
and by virtue of an agreement made with the father, in 
the first days of her existence, by which they undertook 
the nursing, care and attention of the said child, upon the 
condition that their possession of it should be permanent. 

In pursuance of the claim insisted upon by Mr. Cleg- 
horn, he made application for the guardianship of the per- 
son of Minnie, to which application Mr. Janes filed a ca- 
veat upon the grounds set forth above, as well as that it 
was also the desire of the deceased mother; and, further, 
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that standing as he did zx loco parentis, he was entitled 
to the guardianship. 

Upon the trial, under the evidence and the charge of 
the court, the jury awarded the custody of the child to 
Janes. Cleghorn moved for a new trial upon several 
grounds set forth in the motion; this was refused by 
the court, and this refusal is the error assigned. 

I, 2. The first two grounds taken in the motion for a 
new trial are statutory; and when tried by the record, the 
court did not err in overruling them. 

3. The third ground wa;, because the jury found con- 
trary to the following charge of the court, to-wit : “Neither 
Dr. Janes nor his wife are competent to prove a contract 
for the purpose of establishing a right to the guardian-- 
ship or custody of the child. The purpose for which their 
evidence was admitted, was to enlighten the judgment of 
the court and jury as to what would be a proper disposi- 
tion to make of the child. Their testimony alone cannot 
establish a contract which the jury should, or could, en- 
force as a contract.” 

The verdict of the jury is not, in our view of it, con- 
trary to this charge of the court, but in perfect harmony 
therewith. 

4. The fourth ground was, because the court erred in 
giving to the jury the following charge, to-wit: “ If the ap- 
plicant, Cleghorn, has introduced and relies upon the say- 
ings of Mrs. Janes to show there was no contract between 
Janes and wife and Captain Scott as to the custody or 
control of the child, then the evidence of Mrs. Janes in 
rebuttal and explanation of such may be considered by the 
jury, in connection with the other evidence in the case, in as- 
certaining whether there was a contract, and what that 
contract was.”’ 

This charge was very properly given, and, indeed, it 
would have been error in the judge not to have given 
it. Cleghorn had introduced in evidence the sayings of 
Mrs. Janes to various persons, to show that there never 
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had been any contract between Mr. Scott and herself as to 
the custody or control of the child. To have allowed 
that testimony to have been submitted and shut out what 
else Mrs. Janes had said in the same connection, or to 
have denied her the right of explanation, would have been 
contrary to all the rules of evidence. 

Further, when admitted, to have destroyed its legal ef- 
fect, because it might have shown a contract, would have 
been equally unjust. Cleghorn chose to go into: those 
sayings, and he had a perfect legal right to doso; but 
when he did, it opened the door for Mrs. Janes to testify 
to that which, for her, would have been otherwise illegal. 
We think that there was no error in overruling this ground 
of the motion. 

5. The fifth ground was, because the court erred in 
giving to the jury the following charge, to-wit: “If Janes 
and wife at any time relinquished their right to the cus- 
tody of the child, with a full knowledge of all the facts, 
then they are bound by it; but it is incumbent on Cleg- 
horn to prove this relinquishment. The onus is on him; 
and if the only proof on this subject is the testimony of 
Cleghorn asserting that the relinquishment was made, 
and the testimony of Janes denying that it was made, 
that would not be sufficient to remove the onus or to es- 
tablish the relinquishment, if both the witnesses are 
equally credible. In all cases where the burden is upon 
a party, he must remove that burden by a preponderance 
of proof. Two witnesses of equal credibility swearing, the 
one one way and the other the reverse, does not remove 
the burden. So in this case, if Cleghorn swears the <e- 
linquishment was made, and Janes swears it was not made, 
if both are equally credible and unimpeached, the relin- 
quishment is not legally proved.” 

This charge is not in conformity with the ruling in 47 
Ga., 26; but we think that a fair construction, both of 
that ruling and this charge would imply, that where a 
party holds the affirmative side of an issue, that he must 
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bring sufficient testimony to satisfy the court and jury of 
the truth of what he affirms, whether it takes one witness 
or twenty. When he has done that the burden is shifted, 
and it devolves upon the other side to show that it is not 
the truth, and such is the Code, §3758, which says that 
“the burden of proof generally lies upon the party assert- 
ing or affirming a fact, and to the existence of whose case 
or defence the proof of such fact is essential.” 

In this charge the judge tells the jury that “in all cases 
where the burden is upon a party, he must remove that 
burden by a preponderance of proof.” 

Cleghorn had asserted, that Janes and his wife had re- 
linquished their right to the custody of the child, and the 
judge held that it was incumbent on him to prove it, and 
told the jury that the burden was upon him to do so. 

Code, $3759 declares, that “what amount of evidence 
will change the onus or burden of proof, is a question to 
be decided in each case by the sound discretion of the 
court.’’ It was this rule of law which we apprehend that 
the judge was giving in charge; and if he had added, that 
the jury, however, were to judge of the credibility of the 
witnesses as in other cases, and find accordingly, there 
could have been no complaint of his charge. Such, in- 
deed, would have brought it within the principle ruled in 
the case cited. 

6. The sixth ground was, because the court erred in 
giving to the jury the following charge, to-wit: “If dur- 
ing Capt. Scott’s lifetime he entered into an agreement 
with Janes and wife to let them have the custody of the 
child for an indefinite period, and under that agreement’ 
they did have the child’s custody up to the time of Capt. 
Scott’s death, then they would have a right to the custo- 
dy of the child until she became fourteen years of age.” 

We fully concur with the judge in this part of his 
charge to the jury ; and especially so if he did, as we pre- 
sume was the fact, also charge them in the same con- 
nection, “provided always that if’ Janes and his wife 

v 68—7 
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were still suitable and proper persons to have the personal 
custody and control of the child,’ and for which there 
was ample testimony. 

Our opinion, therefore, in this case is, that the judg- 
ment and verdict are right, and the jury exercised a 
wise and proper discretion in their finding. And this 
notwithstanding the high moral character and unques- 
tioned fitness of Mr. Cleghorn, as shown by all the wit- 
nesses, to have had the guardianship. Yet Mr. Janes 
was shown by the proof also to be altogether worthy 
of this now sacred trust. The dying mother, with 
almost her last expiring sigh, bequeathed her helpless in- 
fant to the friend of her own early childhood. She her- 
self, when but ten years of age, had been entrusted large- 
ly to Mrs. Janes’ care, and felt that none other than this 
her foster sister could so well fill a mother’s piace. The 
testimony discloses the fact to be, that the trust and con- 
fidence thus bestowed was not misplaced. For two years 
the delicacy and helplessness of this bereaved child scarce- 
ly allowed to these parties a night of unbroken rest. 
They cared for it as their own, and when the father 
brought into his family another mother for his other 
_ children, he brought none for this. It, by his consent, went 

out from under his roof, with those upon whom its little 
eyes had so long been accustomed to look with love’and 
affection, and to whom it had gone with its little cares and 
troubles for sympathy. For ten years now this has been 
her home, these her only parents, and without disparage- 
ment to others, no human hearts upon this earth beat 
with as much love and interest for this orphan child as do 
theirs. Twelve upright men have said that we will leave 
this child where its parents placed it. The upright and 
able judge who listened to the words of witnesses, as they 
repeated them to those twelve men, has said that I will 
not disturb your finding. And this court say, that the 
verdict and judgment thus pronounced being in harmony 
with right, justice, and the rules of law, it is hereby now 
affirmed. 

Judment affirmed. 
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BELCHER vs. BLACK ef al., for use. 


. The mere fact that a wife buys property belonging to her husband 
when sold for taxes does not of itself make the sale fraudulent, it 
appearing that she had separate property. 

. Where a husband’s property was sold under a tax 77. fa., and his 
wife furnished money to an agent with instructions to buy, which 
he did accordingly, in a subsequent controversy arising under the 
levy of another 7. fa. on the property and the filing of a claim 
by the wife, it was competent to prove by the agent that at the time 
of furnishing the money she said it was her own and derived from 
her own acquisitions. 


Husband and Wife. Fraud. Sales. Title. Evidence. 
Before Judge FLEMING. Decatur Superior Court. No- 
vember Adjourned Term, 1880. 


Reported in the decision. 


Jno. E. DONALDSON; R. R. TERRELL, by brief, for 
plaintiff in error. 


O. G. GURLEY, by brief, for defendants. 


SPEER, Justice. 


Two cost fi. fas., one in favor of Black and one of 
Charity Floyd, for use of officers of court, 7s. Belcher & 
Ferrell, issued 20th January, 1879, on judgments of date 
17th October, 1877, from superior court of Milier county, 
were levied on sixty acres of land as the property of A. 
P. Belcher, lying in Decatur county, and was claimed by 
Piety Belcher. The levy was made 26th August, 1879. 
On the trial, J. L. Belcher swore the land in dispute was 
in possession of A. P. Belcher, who rented it and collected 
the rents until 1873 or 1874, when it was sold. Since it 
has been held by his wife, Piety Belcher, who has rented 
it and collected rents since, and who lived with A. P. 
Belcher up to his death. The 7. fa’s levied were read and 
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plaintiff closed. Claimant then offered a tax fi. fa. of the 
year 1875 vs. A. P. Belcher, dated 1st January, 1876, 
levied 2d October, 1876, on property in dispute, pointed 
out by defendant; also an entry on /. fa. by sheriff of 
sale of land to claimant for $31.00. Also a sheriff’s deed 
to Piety Belcher forthe land so sold and purchased, dated 
7th November, 1876, and duly recorded. 

J. L. Belcher testified that as agent of claimant, he bought 
the property for her at the tax sale, and took deed in her 
name, the money to pay for it was given to him by her; 
that at the time she said (her sayings ruled out); A. P. Belch- 
er was confined by paralysis; had an income from some pro- 
perty of his own. Claimant had.means of her own. Had 
a truck patch on the lot she claimed as her own, adjoining 
the one they lived on, from which she realized money. 
She made money by her needle, and had property in 
Thomasville, from which she received rents. O’Neal 
swore he boarded with claimant, and paid her $15.00 per 
month. 3 

Under this evidence, the case was submitted to the court 
by agreement without the intervention of a jury, who 
rendered a judgment finding the property subject, and 
entered judgment against claimant and her security on 
claim bond for the costs. Whereupon claimant moved 
for a new trial, 

(1.) Because the court erred in not ruling out the 7. fas. 

(2.) Because the court refused to dismiss the levies when 
plaintiffs in 7. fa. closed their testimony. 

(3.) Because the court refused to let J. L. Belcher tes- 
tify that at the time he received said money of claimant 
to buy said land she said it was her own money and 
derived from her own acquisitions. 

(4.) Because the verdict was contrary to law, evidence 
and the weight of evidence. 

The motien for new trial was overruled by the court, 
and claimant excepted. 

In looking carefully through this record we cannot see 
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sufficient evidence upon which to predicate the condem- 
nation of the property in dispute to these fi. fas. It 
appears that the judgment against the defendant in 7. fa. 
was not rendered until the 17th of October, 1877, and 
rendered in the superior court of Miller county. It fur- 
ther appears that this land was levied on by a tax ft. fa. 
against the defendant for the year 1875; the 7. fa. was 
dated 1st January, 1876, and was levied on this land on 
3d October, 1876, sold on the first Tuesday in November, 
1876, and purchased by the claimant, who took a sheriff's 
deed under said sale, and had the same recorded gth of 
November, 1876, nearly twelve months before the exist- 
ence of the judgments now seeking to condemn it. It 
further appears that claimant, though the wife of defend- 
ant in 7. fa., had separate means and property of her own 
to raise the money she paid fortheland. Under this proof 
we are not prepared to pronounce her conveyance fraud- 
ulent and void, which must be done to subject this pro- 
perty. We will not presume it fraudulent merely because 
the wife of the defendant in f. fa. became the purchaser 
at this.judicial sale. Under the law she is a feme sole as 
to her separate property, and if with it or its proceeds she 
chooses to purchase dona fide at a judicial sale the property 
of her improvident husband, we are not prepared to con- 
demn the transaction as fraudulent in the absence of all 
proof making it so. Neither can we agree with the court 
in ruling out and not considering the testimony of the 
agent, who, when he received the money from her to buy 
the land purchased would have testified, “she said it was 
her own :noney, realized from her own acquisitions.” We 
think this declaration was competent evidence as accom- 
panying the act of furnishing the money for the purchase. 
Code, $3773; 62 Geo., 257; 64 /b., 410. 

Let the judgment of the court below refusing a new 
trial be reversed. 
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THE PRINCETON MANUFACTURING COMPANY vs. WHITE. 


1. While sections 1918 and 3154 of the Code prescribe the mode of 
distribution of the assets of an insolvent firm when done by the 
law itself, they do not limit the power of a debtor to give legal 
preference to one creditor over another, not reserving any interest 
for his own benefit, or that of any other favored creditor, conferred 
by section 1953. 

2. A voluntary assignment by a debtor in New York, for the benefit of 
creditors, not repugnant to the laws of this state, carried the title 
to a debt due such assignor in Georgia. 

(a.) Such an assignment violates no law or policy of this state, and a 
creditor who served garnishment upon the Georgia debtor subse- 
quently to the assignment could not hold the fund. 


Debtor and Creditor. Assignments. Title. Garnish- 
ment. Before Judge ERWIN. Clarke Superior Court. 
May Term, 1881. 


Reported in the decision. 

R. B. RUSSELL, for plaintiff in error. 

L. & H. Coss, for defendants. 
CRAWFORD, Justice. 


Moore, Jenkins & Co., of the state of New York, on the 
17th day of September, 1880, made an assignment of all. 
their property, individual and partnership, for the pay- 
ment of their debts. The assignee, also of the state of 
New York, accepted the trust. The Princeton Manufac- 
turing Company, of this state, being a creditor, to the end 
that it might recover its debt, on the 18th day of Octo- 
ber, 1880, sued out attachment and served garnishment 
on James White, who admitted assets in hand to the 
amount of $500.00, but set out the assignment and notice 
thereof before service was perfected upon him. 

On the answer, counsel for the company moved the 
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court for a judgment against the garnishee, which motion 
was overruled, and the court ordered that the garnishment 
be dissolved. 

This ruling is the error complained of. 

1. The single question thus presented by this case is, 
whether a voluntary assignment, made in New York, of 
all the individual and partnership property of a firm, car- 
ries with it such assets as are in this state at the time of 
the assignment, to the exclusion of a subsequent attach- 
ing creditor. 

The property of a non-resident debtor in this state is 
subject to seizure and sale; if, therefore, the deed of as- 
signment had not passed the right to this fund out of 
Moore, Jenkins & Co., it was liable to a judgment of that 
court for the payment of this debt. 

Subject to some exceptions, a voluntary assignment in 
one state, valid by the laws of that state, operates to con- 
vey personal property, not under lien, in every state where 
it may be found. One of the exceptions is, when the as- 
signment is repugnant to the laws of the state where the 
property is found. 

It was contended by counsel for the plaintiff in error, 
that this assignment was invalid by the laws of New York, 
and that the provision for the payment of the individual 
assets to individual creditors only, was contrary to the ex- 
press law and policy of this state. 

On the first point, it is a sufficient reply to say that the 
untraversed answer of the garnishee states that the as- 
signment had been made in the state of New York, and 
that it passed the title to all the property and assets 
of Moore, Jenkins & Co. to the assignee, and, in verifica- 
tion of his answer, he filed an authenticated copy of said as- 
signment. 

On the second point, the only question is whether sec- 
tion 1953 of the Code is limited by sections 1918 and 3154. 

By section 1953, it is provided that a debtor may give 
legal preference to one creditor over another, so that he 
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makes no reservation for his own benefit, or other favored 
creditors. 

By section 1918 it is declared that where one of the 
partners of an insolvent partnership dies, who is himself 
insolvent, the creditors of the partnership cannot claim 
to share the individual assets of the deceased partner un- 
til the individual creditors have received an equal per cent- 
age from the individual assets that the partnership credit- 
ors have received from the partnership assets. 

Section 3154 provides, that when joint assets are ex- 
hausted, joint debts may come on individual assets, but in- 
dividual debts must first be advanced the fro rata amount 
received on the joint debts. 

We cannot appreciate the force of this objection, for, 
as we view it, these sections direct the mode and manner 
of distributing the assets of insolvent partnerships when 
done by the law itself. 

But when the right of legal preference is exercised by 
the debior, under section 1953 of the Code, that neces- 
sarily precludes the distribution under the other sections. 
Besides, the policy of the law is just the same under either 
statute; and either may be adopted. It may just as well 
be said that the policy of the law is against making wills 
because a rule is provided for the distribution of estates 
where no will is made. 

2. But the question most strongly urged before us was, 
that our citizens would be compelled to go abroad to seek 
dividends, when our courts have the means of satisfying 
them under their own control. This goes to the very 
foundation of the whole case, and must be ruled upon. 

Whatever may have been the rulings in the past, rela- 
tive to the general operations of bankrupt or involuntary 
assignments, which is the source of the decisions relied 
upon by counsel for the plaintiff in error, it is now settled 
in most of the states that all voluntary assignments, if 
valid where made, and not repugnant to the /ex rei site, 
will be enforced. 
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Even in Massachusetts, where very strong doctrine, ad- 
verse to this principle, was laid down in the case of In- 
graham vs. Geyser, 13 Mass., 146, and cited by plaintiff 
in error, it has been reviewed in Blake vs. Williams, 6 Pick., 
286, and the supreme court say: ‘“‘ We do not think that it 
was intended to go to the extent of decidin;; that in all 
circumstances an attaching creditor should prevail over 
the assignee of the debtor under a transfer made abroad. 
It was certainly not intended to decide that a dona fide 
transfer by a debtor abroad to his creditors, or to trustees 
for their use, 7x such formas would be valid to pass the 
property if made within this state, would be set aside 
for the benefit of creditors who had acquired nolien until 
after the making of such assignment.” Also, in a later 
case the same views were more strongly maintained. 
Means vs. Hapgood, Ig Pick., 105. 

In the case of Caskie vs. Webster, 2 Wallace, 131, where 
Ingraham vs. Geyser was cited, Justice Grier says: “A 
debt has no sztus, and follows the person of the creditor. 
A voluntary assignment of it by the creditor, which is 
valid by the law of his domicile, will operate-as a transfer 
of the debt which should be regarded in all places. In 
America, bankrupt or involuntary assignments, by opera- 
tion of law, have not been considered as subject to this rule. 
But I know of no other established exception to the gen- 
eral rule, that a transfer of personal property, valid by 
the law of the owner's domicile, is valid everywhere.” To 
the same purport are the following authorities: Burrell 
on Assignments, 368 to 372; Story on Conflict of Laws, 
§$396, 398, 399, 400, 400(a) and 404. 

The same doctrine was followed to a sufficient extent 
to cover this case by our own supreme court, in the cases 
Mason & Fant vs. Striker & Co. et al., 37 Ga., 262, and 
Miller vs. Kernaghan, 56 Ga., 155. 

Judgment affirmed. 
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. In ascertaining the value of a stock of goods ina store at a given 
time, it is admissible to show what was its value a short time pre- 
vious thereto. 

. The question being whether one partner was induced to pay a cer- 
tain price for the interest of his copartner by false representations 
of the latter, if the seller made such statements solely on informa- 
tion derived from a clerk of both of them, and the purchaser knew 
that such was the case, the falseness of such statements would not 
avoid the trade, if the seller, correctly reported them as received 


from the clerk. 
3. The verdict is not contrary to law, evidence, or the charge of the 


court. 

(a.) If a party to a contract seeks to avoid it on the ground of fraud 
or mistake, he must, upon the discovery of the facts, at once an- 
nounce his purpose and adhere to it. If he remains silent, keeps 
the property received under the contract as his own, and recognizes 
it by making payments thereon without complaint long after dis- 
covery of the fraud, he will be held to have waived his objection, 
and will be bound as though no fraud had occurred. 


Evidence. Fraud. Partnership. Contracts. Before 
Judge FaIn. Whitfield Superior Court. April Term, 
1881. 


Reported in the decision. 


W. C. GLENN; JOHNSON & McCamy, for plaintiff in 
error, 


J. E. SHUMATE, for defendants. 
SPEER, Justice. 


Defendants in error brought their suit against plaintiff 
in error upon a promissory note for the sum of seven hun- 
dred dollars, dated on 11th December, 1875, and due Ist 
October, 1876, with certain credits thereon, said note pay- 
able to H. A. Lowry or bearer. 
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To the suit defendant below pleaded that the note is now 
and ever has been the property of the payee, H. A. Low- 
ry. That it was given for a one-half interest in a stock 
of drugs, medicines, etc., belonging to the defendant, and 
Lowry, the payee of the note, who had been doing busi- 
ness under the name of Hunt & Lowry. That on the 
trade defendant bought on the representation of Lowry 
that there had been an inventory taken of the stock just 
before the trade, and that it amounted to over two thou- 
sand dollars; that there was enough owing to the part- 
nership to pay all its debts. That defendant had no 
means of knowing how much the stock amounted to 
without taking an inventory himself. That he relied on 
the assurance the inventory had been taken. That the 
books were locked up and the key to the safe was inac- 
cessible at the time of the purchase. That defendant 
himself had lived at Rome, and had only been in Dalton 
two or three times since the business of Hunt & Lowry 
had been carried on, and then only for a few days ata 
time. Had all confidence in Lowry, his partner ; believed 
his representations, and on them traded. That in fact 
there was only about $1,000.co worth of drugs, medicines, 
etc., in the stock. That it was false there had been an- 
other inventory taken; that the accounts’ on the books, 
of which there was only a small amount, were nearly all 
worthless, and that there was on the books, which he had 
to pay, debts due by the partnership of nearly six hun- 
dred dollars. 

Under the evidence and charge of the court, the jury 
returned a verdict in favor of the plaintiffs, whereupon 
defendant below made a motion for a new trial, which 
was overruled by the court, and defendant excepted. 

The grounds of error in the motion were: 

(1.) That the court erred in permitting counsel for plaintiff 
below to ask D. G. Hunt, defendant, when upon the stand 
as a witness, the following question: ‘“ What amount of 
goods were in the store at the time of the sale to Lowry?” 





SUPREME COURT OF GEORGIA. 
Hunt vs. Hardwick & Co. — 


(2.) Because the court erred in charging the jury as fol- 
lows: ‘The assertion, or representation, by the selling 
‘party as to its value and condition, if untrue, will not re- 
lieve the buyer of the obligation to inform himself from 
an examination for himself of his own business, provided 
he had equal facility to inform himself and was not rely- 
ing on the information of his partner; and in determining 
the question of facility and ability to get correct infor- 
mation you may consider any evidence, if there be such, 
showing a superior knowledge as to the character and sort 
of business about which they are dealing. If you find 
that the representations made by the selling party were 
what he learned from the mutual agent, Garlington, and 
from the testimony you believe that Hunt knew that this 
information came from Garlington, then there would be 
no misrepresentation, if Lowry correctly represented 
what Garlington had told him.” 

(3.) Because the jury found contrary to the following 
charge of the court: “If Lowry represented any thing 
as a fact, he is bound by the representation, whether he 
made it honestly or dishonestly, and it makes no differ- 
ence whether he told what Garlington had said or not, 
unless he told Hunt he only spoke from what Garlington 
had told him. Thestrictest good faith is required among 
partners, and what would not amount to fraud as to third 
persons may be such as toa partner.” 

(4.) Because the verdict is contrary to law, the charge 
of the court, the evidence and weight of evidence. 

1. There was no error in allowing the evidence of D. 
G. Hunt as to the value of the goods at the time he sold 
a half interest to Lowry a few months previous to this 
transaction. It was one step in the mode of arriving at 
the value of the goods at the last alleged sale made by 
Lowry to Hunt, and which became an important fact 
under the issues on trial. 

2. Neither was there any error in the charge of the 
court to the jury as set forth in the second ground of the 
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motion for new trial. If it be true that the representa- 
tions made by Hunt to Lowry, by letter or otherwise, 
were based solely on information derived from the clerk, 
Garlington, and this fact was made known to Lowry be- 
fore the sale, under the peculiar facts of this case, the court 
did not err in charging the jury “that there would be no 
misrepresentation if Lowry correctly reported to Hunt 
what Garlington had told him.” As to whether this fact 
was true, there was aconflict in the evidence, and it was 
proper for the jury to pass upon it. 

3. For the same reason, we see no error in our overruling 
the third ground of the motion for new trial. Whether 
Lowry made the false representations complained of as 
coming from the clerk, Garlington, and not on his own 
knowledge, as we before said, was a question of fact upon 
which there was a conflict of evidence, and we must pre- 
sume the jury found on this point their verdict in accord- 
ance with their views of the testimony submitted, and 
adverse to the testimony of defendant. We are not pre- 
pared to say the verdict rendered is either against the law 
or testimony. Apart from the evidence submitted on 
the part of the plaintiff below, it must be borne in mind 
that this contract, which it is alleged was induced by fraud 
and false representation in two very material facts, 
was, so far as the record shows, not complained of when 
these false representations were discovered, but with full 
knowledge of their falsity, if they existed, defendant be- 
low went forward and made payments on said note years 
after it matured, and thus seemingly acquiesced in and rat- 
ified the alleged contract made. It is a well settled rule 
that a party who is entitled to rescind acontract on account 
of fraud or false representation, when he has full knowl- 
edge of all the material circumstances of the case, if he 
freely and advisedly does any thing which amounts to the 
recognition of the transaction, or acts in a manner incon- 
sistent with its repudiation, it amounts to acquiescence, 
and though originally impeachable, the contract becomes 
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unimpeachable even in equity. Kerr on Fraud and Mis- 
take, 301-2-5; 54 Ga., 384; 48 /0., 109; 40 /b., I90. 

So, a mistake or fraud from which a party seeks relief 
must not have arisen from negligence, or a blind and un- 
suspecting confidence, where the means of knowledge were 
easily accessible. The party complaining must have ex- 
ercised at least that degree of diligence which may be 
fairly expected from a reasonable person. If after a con- 
tract induced by the fraud or misrepresentation of an- 
other the party injured is silent, and continues to treat the 
property received under the contract as his own, he will 
be held to have waived the objection, and will be as con- 
clusively bound by the contract as if the mistake or fraud 
had not occurred. 3 Otto, 55. If a party seeks to avoid 
a contract on the ground of fraud or mistake, he must, 
upon the discovery of the facts, at once announce his 
purpose and adhere to it. If he be silent, and treat the 
property received under the contract as his own, and go 
forward and seemingly ratify and recognize it by making 
payments thereon without complaint, long after the dis- 
covery of the fraud or falsehood, he will be held to have 
waived the objection, and will be as conclusively bound 
by the contract as if no fraud or mistake had occurred. 
He is not permitted to play fast and loose. Delay and 
vacillation are fatal to the right which had before sub- 
sisted. 3 Otto, 62. 

Tested by these well established rules applicable to such 
cases, we are not prepared, under the evidence submitted, 
to hold there was error in the refusal of this new trial by 
the court below. 

Let the judgment below be affirmed. 
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1. A retraxit is the open, public and voluntary renunciation by the 
plaintiff in open court of his suit or cause of action, and if this is 
done by the plaintiff and a judgment entered thereon by the de- 
fendant, the plaintiff's right of action is forever gone. 

. When a party to a contract seeks to enforce the same by bill for 
specific performance, and obtains a decree thereon, the contract is 
merged into the decree. Such contract and the decree founded 
upon it will not be set aside at the instance of the party who took 
it, on the ground that the defendants refuse to fully comply with 
it, and that on account of insolvency they cannot be compelled by 
execution to do so, as provided inthe decree. Especially will such 
decree stand in the absence of any allegation of fraud, accident or 
mistake, or that insolvency had occurred since it was rendered. 

(a) A consent decree is not the subject of a bill of review. 


Retraxit. Equity Contracts. Judgments. Before 
Judge SNEAD. Richmond Superior Court. October 


Term, 1880. 


Reported in the decision. 


FOSTER & LAMAR; J. C. C. BLACK, for plaintiffs in 
error. 


W. W. MONTGOMERY, for defendants, 


SPEER, Justice 


Defendants in error filed their bill in the court below 
in 1879, alleging that they were the children of George 
Schley, deceased, who died testate in 1866, reciting in his 
will that he owed a certain sum to his children under a 
marriage settlement by the terms of which the property 
therein conveyed was settled upon his wife, the mother 
of said defendants in error, for life, with remainder to her 
children. Said settlement was recorded in Jefferson coun- 
ty, but the records were destroyed and the original lost. 

The original property covered by said settlement was 
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sold by their father, and other property subsequently 
bought by him, including a plantation of three hundred 
and twenty-five acres, immediately east of and adjoining 
the city of Augusta, known as Eldorado, the title to which 
he took in his individual name. 

As soon after their father’s death as the law permitted, 
the defendants in error filed their bill against his execu- 
tors for the purpose of tracing their trust funds into prop- 
erty purchased by their father in his individual name. 

About the time the Schley children filed their bill afore- 
said, the Cunningham children, plaintiffs in error, also 
filed their bill against the executors of George Schley to 
recover a large balance claimed to be due them by said 
George Schley as their guardian. 

Both of these cases were consolidated by consent and 
tried as one before Judge Andrews, who on —— day of 
———_—— 187—,, rendered a decree giving Eldorado to the 
Schley children, and holding the balance of the estate to 
be the individual property of the said George Schley, and 
subject to the payment of some $200,000.00, found by 
said decree to be due the Cunningham children by George 
Schley as their guardian. Said decree was afterwards af- 
firmed by the supreme court. See 41 Ga., 426. 

Pending said litigation Robt. and Wm. Schley, executors 
of George Schley, resigned their trust, and C. A. Rowland 
was appointed administrator de bonis non, and-made a 
party in said consolidated case. Soon after the affirm- 
ance by the supreme court of the decree above mention- 
ed, the Schley children demanded of said administrator 
the possession of Eldorado. In the meantime a general 
creditor of George Schley had obtained a judgment 
against his estate and levied the 7. fa. on Eldorado, and 
for this reason said administrator refused to comply with 
said demand, and filed a bill of interpleader against the 
Schley children and general creditors of the estate, which 
was insolvent, and said Cunningham children, calling upon: 
them to interplead and settle the priority of their claims 





SEPTEMBER TERM, 1881. 107 





Cunningham ef a/. vs. Schley et ad. 


as to Eldorado, said Cunninghams had the bill dismissed 
as to them. 

The case under said bill of interpleader was referred to 
a referee to decide whether Eldorado was assets in the 
hands of the administrator to pay general creditors or 
the property of the Schley children. The referee re- 
ported the property was assets in hands of administra- 
tor to pay debts due general creditors, to which report 
the Schley children filed exceptions. Pending these excep- 
tions, the Schley and Cunningham children entered into 
a written agreement, whereby the Schley children en- 
gaged to surrender for the benefit of the Cunningham 
children, in such form as the latter might select, all their 
claims against Eldorado which they had by the aforesaid 
decree rendered by Judge Andrews. In consideration 
of which, the Cunningham children agreed that, if it should 
be decided they were entitled to the proceeds of Eldorado 
under their judgment against the estate they, the Cun- 
ningham children, would cause to be paid to the Schley 
children, out of the proceeds of said place, the sum of 
$2,500.00 with interest from date, and would also cause 
to be paid to said Schley children the sum of ten per cent. 
on the net proceeds of a cotton claim of said Schley’s 
estate against the United States, if said claim should be 
recovered, and it be held the Cunningham children were 
entitled to the same on their judgment. 

The Cunningham children selected, as the mode by 
which said surrender should be made, an order on the 
minutes of the court, setting aside the decree of Judge 
Andrews giving the Schley children Eldorado and a 
retraxit entered by the Schley children on the minutes 
of the court, both of which were done. 

At same time said entry was made and entered on the 
minutes, the Cunningham children were reinstated as par- 
ties to said bill of interpleader, and at the following term 
entered a judgment nunc pro tunc on said retraxit, declar- 

v 68—8 
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ing Eldorado to be assets in the hands of the adminis- 
trator de bonis of George Schley for payment of debts ac- 
cording to their priority, and that the Cunningham child- 
ren will be first paid in full over all other claims. 

This decree was rendered in 1875. Rowland resigned 
as administrator, and R. E Cunningham was appointed. 
Prior to Rowland’s resignation, R. E. Cunningham had 
rented Eldcrado from Rowland for several years, and had 
given his notes for the same, to the amount of more than 
$9,000.00, which were unpaid. Rowland turned over to 
Cunningham, as administrator, all the unadministered as- 
sets in his hands. Executions were issued in favor of 
the Cunningham children upon the judgments against 
the estate of George Schley, and were placed in the 
hands of their counsel, W. W. Montgomery, Esq. He 
ordered them levied upon the Eldorado property, for the 
purpose of collecting fees he claimed due him by the 
Cunningham children. 

They filed a bill to restrain the levy, complaining that 
Montgomery had grossly mismanaged their case, and es- 
pecially, of the compromise above referred to. 

The Cunningham children having failed to comply with 
their agreement, the Schley children filed their bill 
against Rowland, administrator, and against the Cunning- 
hams, to compel compliance with said agreement, pending 
which R. E. Cunningham became administrator in place of 
Rowland, as above stated, and in his answer stated that 
Montgomery had recorded an attorney’s lien on Eldorado, 
and it would be inequitable to force a sale of Eldorado 
under the circumstances. He admitted having received, 
on the cotton claim against the government refcrred to in 
the contract, the sum of $8,351.42. 

A decree on this bill was taken by agreement, that 
the Schley children should recover cf the Cunningham 
children $835.00, less five per cent., with interest since 
August, 1876, to be paid at once; also that the Schley 
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children should recover of the Cunningham children 
$2,500.00, with interest, to be paid out of the proceeds of 
Eldorado. That the sale of said place should be made 
as soon as possible after the final decision between the 
Cunningham children and Montgomery was had. And 
if said sale was not made in sixty days after said 
decision, then the complainants should have execution 
against the Cunningham children individually, and R. E. 
Cunningham administrator of George Schley, for the 
amounts. 

A final decision was made in the case between the 
Cunningham children and said Montgomery at the April 
term, 1878, and though nearly twelve months have elaps- 
ed, the Cunningham children have taken no steps to have 
Eldorado sold; nor have they paid complainants any 
part of the $2,500.00 decreed to them. 

They allege that to issue execution on their judgment 
against the Cunningham children would be unavailable 
since they have no property te levy on, and especially is 
this true of R. E. Cunningham, who is chiefly at fault for 
the non-compliance with the terms of said decree, and 
the Schley estate is entirely insolvent, and their claim 
cannot be considered a debt against the estate. The 
Cunningham children, not only fail to sell Eldorado 
under their fi. fas recorded against the Schley estate, 
and which could be made available for that purpose, but 
on the contrary, R. E. Cunningham is retaining the use 
of the same for the defendants, and is not attempting 
to administer it in any way. R. E. Cunningham could 
have easily carried out the consent decree aforesaid. 
Since the same was rendered, he has received for the 
estate a large amount of money on the cotton claim 
due the estate from the United States, of which sum 
the Schley children have only received the percentage- 
on the cotton claim, as provided in the contract. It 
is further alleged, that while Rowland, as adminis- 





SUPREME COURT OF GEORGIA. 


Cunningham e¢¢ a/. vs. Schley et al. 





trator, had charge of the Schley estate, he received 
$3,500.00 for the right-of-way for the Port Royal railroad, 
which he also paid to R. E. Cunningham as administra- 
tor. 

The Schley children, upon the foregoing statement 
of facts, filed their bill against the Cunningham children 
for the rescission of said contract, and for the vacating 
of all decrees assented to by them under said con- 
tract, and since the same was entered into whereby 
Eldorado was declared to be assets in the hands of 
the administrator of Schley’s estate for the payment 
of his debts, and for vacating and setting aside the order 
modifying and altering the decree of Judge Andrews be- 
fore referred to, and the retraxit of judgment nunc pro 
tunc entered thereon, and that all parties may stand as 
they were at the time said contract was entered into, and 
that the decision of the supreme court affirming the judg- 
ment of Judge Andrews be of full force and effect as 
originally rendered, the complainants offering to ac- 
count for the sum admitted to have been paid them as 
the per cent. on the cotton claim. That Eldorado be de- 
creed to be their property under the decree aforesaid, and 
an accounting be aad of the rents, issues and profits of 
Eldorado since the same was turned over by Rowland as 
administrator, and the rent notes given by R. E. Cun- 
ningham. That they may, by decree, be placed in pos- 
session of said place, and that R. E. Cunningham be en- 
joined from any attempt, as the administrator of Schley’s 
estate, to sell Eldorado, and all the Cunningham children 
be enjoined from levying any execution they hold against 
the Schley estate upon said Eldorado, and that a receiver 
be appointed to take possession of said place and man- 
age it. 

To this bill the Cunningham children demurred on the 
grounds following, to-wit: 

(1.) There is no equity in said bill. 

(2.) Complainants have an adequate remedy at law. 
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(3.) Said bill is multifarious. 

The demurrer was overruled and defendants excepted. 

The complainants below are seeking by their bill to re- 
scind a contract which, on their application, has been de- 
creed to be specifically performed, and which decree was 
rendered by consent of both parties to the contract with- 
out any allegation of fraud, accident or mistake, entering 
into or inducing said contract or the decree for specific 
performance thereon. Not only does complainants’ bill 
seek the rescission of the contract and the cancellation of 
the consent decree thereon, on the sole ground that the 
Cunninghams have failed and refused to comply with 
the terms of said contract and decree, and still fail and 
refuse so to do, but they further seek to vacate all decrees 
assented to by complainants under said contract since 
the same was entered into, whereby “said Eldorado was 
declared to be assets in the hands of the administrator 
of George Schley for the payment of his debts,”’ as well 
as for the vacating and setting aside the order modifying 
the decree of Judge Andrews hereinbefore referred to, 
and the vetraxit of complainants'and the judgment xunc 
pro tunc thereon entered, and that the said plantation, 
called Eldorado, may be decreed to the property of com- 
plainants, etc. 

1. The object of the bill seems to be to place complain- 
ants in the position they were at the time the decree was 
rendered by Judge Andrews. One serious obstacle to 
the relief sought by complainants’ bill is the renunciation 
by means of the retraxit which complainants filed since 
the decree in their favor rendered by Judge Andrews in 
which retraxit they, by their written agreement, stipulat- 
ed “‘to surrender for the benefit of the Cunningham child- 
ren all their claims against Eldorado, which they had by 
the aforesaid decree rendered by Judge Andrews.” <A 
retraxit is the open, public and voluntary renunciation 
by the plaintiff in open court of his suit or cause of ac- 
tion, and if this is done by the plaintiff and a judgment 
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entered thereon by the defendant, the plaintiff's right of 
action is forever gone. Code, §§3445, 3446; 6 Ga., 432; 
1 Ala., 45. 

2. But is this bill maintainable under the allegations 
therein contained? Admitting that the vefrarit made 
with judgment entered thereon does not bar compluin- 
ants from seeking the decree of cancellation, still could 
a decree be set aside under the allegations therein con- 
tained? 

The judgment of a court of competent jurisdiction may 
be set aside by a decree in chancery for fraud, accident 
or mistake, or the acts of the adverse party unmixed 
with the negligence or fault of the complainant. Code, 
$3595. 

In this bill there is no allegation of fraud, accident or 
mistake, by reason of which the contracts, ought to be set 
aside, was induced. Nor is there any allegation charging 
that the judgments or decrees, and orders, retraxit, etc., 
were procured by any fraudulent means on the part of 
defendants’ below, or by reason of any accident or mis- 
take entering therein. The only complaint made or rea- 
son given is, that the Cunninghams are insolvent, and 
failed or refused to comply with the terms of the decree. 
It is not alleged that this insolvercy has occurred since 
the decree, and we cannot see any good reason why the 
mere inability of a party to perform a decree on the score 
of insolvency would be a good reason either to vacate or 
set aside. 

The defendants below have partially satisfied the de- 
cree sought to be set aside; and, as under its provisions, 
on failure further to comply by the paying of the $2,500. 
00, complainants have a right to enforce the payment 
thereof by execution against the defendants as well as 
the property of the estate, until all their remedies under 
their decree fail, it would be premature fora court of 
equity to interfere by suc’ a bill as is herein filed. 

The authorities relied upon by counsel for the defend- 
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ants in error, are applicable so far as we have been able 
to examine them, to the rescission and cancellation of 
contracts. 

No case has been cited where a contract, the specific 
performance of which has been decreed, is made the sub- 
ject of rescission or cancellation on the part of the plain- 
tiff in the decree. 

If he sets up a contract, and asks the aid of a court to 
have it specifically performed, a decree thereon ratifies 
and confirms the contract, and he will be estopped from 
seeking either to vacate or to rescind it. 

One who seeks and obtains a judgment of a court in 
his own favor, and upon a case made upon his own plead- 
ings, will not be heard either to vacate it or set it aside, 
unless at least the same was rendered through fraud, ac- 
cident or mistake, unmixed with negligence on his part. 

This principle was recognized by this court in the case 
of Branch & Smith vs. Carswell, trustee, decided at the 
September term, 1880, of this court. If, instead of seek- 
ing a court of equity to enforce by its decree the contract 
now complained of, the complainants below had sought 
its aid to vacate and set aside said contract upon a proper 
case made, they could have had the relief sought. But 
their election was to enforce the contract, and not to set 
it aside, and for this purpose they sought and obtained a 
decree of the court. 

Our view is that such a contract becomes merged in 
the decree rendered upon their bill. Complainants have 
voluntarily and advisedly acted on their election in this 
matter, in the hope that it might turn out to their advan- 
tage; if they have not reaped its full fruits it is their mis- 
fortune, if not their fault; the decree, at least, is conclu- 
sive upon both parties. 62 Ga., 604. Code, §§3750, 3577, 
2897; 40 Ga., 199; 17 /b., 110. 

The difficulties in the way of complainants are more- 
over increased by the fact that the decree sought to be 
vacated was rendered with the consent of both parties. 
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Such a decree is not the subject of a bill of review, as was 
held by this court in 7 Ga., 110, and authorities cited. 
Under all the charges and allegations as set forth in com- 
plainants’ bill, in the entire absence of any charge of fraud, 
accident or mistake, on the part of defendants to induce 
complainants to enter into said contract, and in view of 
the fact that complainants have sought and obtained a 
consent decree specifically enforcing said contract, and 
have taken a benefit thereunder, we kold that they are 
bound, not only by the contract, but also by the decree 
they have sought for the enforcement of the same. 

We think, therefore, that the court erred in not sus- 
staining the demurrer to complainants’ bill. 

Let the judgment of the court below be reversed. 

JACKSON, Chief Justice, concurred upon the ground that 
there was no allegation that the consent to the decree 
sought to be set aside was obtained by fraud, accident or 
mistake. Whilst thus concurring he does not wish to be 
understood as dissenting from any thing said by Justice 
Speer, but simply to indicate the ground of his concur- 
rence. 


CRAIG vs. WATSON. 


1. The verdict in this case was contrary to law and the evidence. 

2. A general recovery in ejectment, where no mesne profits are recov- 
ered as rent for the current year, and no claim is put in issue by 
defendant to the crops of the year, includes the land and whatever 
passes with the realty, including crops unsevered therefrom. There- 
fore, after such a recovery, assumpsit could not be maintained by 
the defendant against the plaintiff in ejectment for the value of the 
crops, based on a contract to cultivate the land and pay the rent to 
the true owner, alleged to have been made prior to the recovery in 
ejectment. 


New Trial. Judgments. Res Adjudicata. Ejectment. 
Title. Before Judge ERWIN. Gwinnett Superior Court. 
March Term, 1881. 
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Reported in the decision. 


W. E. Simmons; S. J. WINN, for plaintiff in error. 


N. L. HUTCHINS, for defendant. 


CRAWFORD, Justice. 


On the sixth day of February, 1879, George W. F. 
Craig brought an action of ejectment in the statutory 
form against Jane A. Head, Andrew T. Baugh, Scott L. 
Baugh and F. M. Watson, to recover a lot of land to 
which he claimed title and the possession of which they 
refused to surrender. 

The parties were duly served, and at the March, or ap- 
pearance term, they pleaded the general issue. The de- 
fendants, except Watson, also filed an equitable plea. At 
the September term thereafter, and on the fourth day of 
said month, a trial was had and a verdict rendered in favor 
of Craig for the land in dispute, with mesne profits for 
the year 1878. 

F. M. Watson was the only one of the defendants who 
was in the actual occupation of the premises, and he sur- 
rendered the same to Craig immediately after the verdict, 
who took possession of the land and the crop. 

Watson, one of the defendants in the foregoing case, 
on the ninth day of February, 1880, sued Craig to recover 
from him the value of the crop made on this land in the 
year 1879, and which Craig received from him without 
objection when the possession of the land was surrendered. 
He alleged a contract with Craig to cultivate the land and 
pay the rent to the true owner. Craig pleaded the gen- 
eral issue, special pleas denying any such contract, agree- 
ment or understanding with Watson about the land, that 
he was a trespasser and not entitled toa recovery. He 
further pleaded the judgment of recovery rendered in the 
ejectment suit. 

Upon the trial of this latter suit a verdict and judg- 
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ment was obtained against Craig for the sum of $750.00. 
He made a motion for a new trial, because— 

(1.) The verdict was contrary to law and contrary to 
evidence. 

(2.) Being a party defendant to the ejectment cause 
pleading thereto, and defending the same, he thereby ad- 
mitted that he held the land adversely t» Craig and was 
estopped from setting up a contract in this case with Craig, 
asserting that his possession was not adverse, but per- 
missive. 

The motion for a new trial was refused. and that refusal 
is the error alleged in this court. 

The controlling question in this case is, what was settled 
by the judgment of recovery in the action of ejectment? 
The parties to this suit were parties to that ; the land upon 
which the crops sued for were grown was the land in- 
volved in that ; whatever right of possession this plaintiff 
had arose prior to the commenzement of that case; it ex- 
isted concurrently with its progress, and at any stage of the 
cause could have been pleaded and made issuable. The 
judgment in ejectment settled the title in Craig ; it settled 
the right to the possession in him for 1878 and 1879; that 
the adverse possession of all the defendants, Watson in- 
cluded, was tortious, that the rents, issues and profits were 
his for both years; and if he recovered none for 1879 he 
was entitled not only to the premises, but the growing 
crop. 39 Ga., 664. 

These rights were judicially determined by the solemn 
judgment of the court having jurisdiction of the parties 
and the subject matter. That judgments are conclusive 
until set aside or reversed, needs no citation of authority. 
If, therefore, under the judgment in the ejectment cause 
Craig was declared the rightful owner of the land in 1879, 
and there was no rent recovered for that year, he took 
the land with the crop unsevered from the realty. How 
is it possible, then, for Watson to recover the value of the 
identical crop so remaining on the land from him, with 
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that judgment standing in all its binding force and conclu- 
siveness directly in his way? The judgments are clearly 
inconsistent with each other, the first declaring that both 
the land and the ungathered crop were Craig's; the last 
that Craig must pay to Watson $750.00 for a crop the 
whole of which he never owned. 

We think this is sufficiently clear without further com- 
ment. 

In the absence of rent ina judgment or verdict in eject- 
ment suits, the plaintiff simply recovers every thing which 
passes with the realty. This would necessarily include the 
crop on the land. Whatever, therefore, had been separa- 
ted from the land did not fall under the judgment, and did 
not pass to the plaintiff. Rents or growing crops are 
elements entering into the litigation, and if parties offer 
no proofs claiming rents, they must abide the legal effect 
of their judgments. 
Judgment reversed. 
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To charge a minister of the gospel with collecting money for a specific 
object, and, instead of so appropriating it, with embezzling and ap- 
plying it to his own wrongful uses, is actionable Jer se; if not im- 
puting to him a crime punishable by law, it is certainly charging 
him with being guilty of a debasing act, which may exclude him 

from society. 













Actions. Damages. Pleadings. Before Judge HILL- 
YER. Fulton Superior Court. April Term, 1881. 









Reported in the decision. 







HOPKINS & GLENN; S. WEIL, by brief, for plaintiff in 
- error. . ‘ 





L. J. GARTRELL; WRIGHT & DORSEY, for defendant. 
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CRAWFORD, Justice. 


This case comes before this court on a general demur- 
rer to the following declaration, which, after argument had, 
was overruled by the court, and the defendant excepted: 


“ GEORGIA—Fulton County, 
To the Honorable, the Superior Court of Fulton County. 

The petition of Edward B. M. Browne showeth that Jacob Elsas, of 
said county, has injured and damaged your petitioner in the sum of 
twenty thousand dollars, by falsely and maliciously saying of and con- 
cerning your petitioner, on the second day of January, eighteen hun- 
dred and eighty-one, the following false and malicious words, to-wit - 
‘I have heard that on the excursion to Europe, aboard the Silesia, in 
June last, Browne (meaning your petitioner) collected seventy-five dol- 
lars from the passengers, in order to print a paper which was edited 
* on the boat by Browne and others (and meaning by said Browne your 
petitioner) in memory of the excursion; but Browne (meaning your 
petitioner) used and embezzled the money (meaning the said seventy- 
five dollars) for his own wrongful uses, without printing the paper at 
all, and I will prove it; and such a man is unworthy to be a minister.’ 
Wherefore your petitioner, etc.” 


Under the law of this state, there are four grounds upon 
which a suit for slander, or oral defamation, may be main- 
tained. The first is, in imputing to another a crime pun- 
ishable by law. The second, with having some contagi- 
ous disorder, or being guilty of some debasing act, which 
may exclude him from society. The third, in charges in 
reference to his trade, office, or profession, calculated to 
injure him therein. By the act of 1847, it is provided that 
all suits for slander may be prosecuted under a form of ac- 
tion which simply charges the defendant with having said 
of and concerning the plaintiff certain false and malicious 
words, setting them out as spoken, and the suit, or com- 
plaint, shall be deemed and held sufficiently technical and 
full, and every thing else material for the maintenance of 
the action may be supplied by proof. Code, $3397. 

In this case the words are set out, and whether the 
charge of embezzlement, taken with its context, makes 





SEPTEMBER TERM, 1881. 119 


The First National Bank of Americus vs. The Mayor, etc., of Americus. 


out a crime punishable by law or not, there still remain 
the words, that he collected seventy-five dollars and used 
the money for his own wrongful purposes. Were not these 
words under our law actionable; that is to say, did they 
not charge him with being guilty of a debasing act, which 
might exclude him from society? an act calculated to re- 
duce him from a higher to a lower state; lowering him in 
purity, worth, and honesty, in the estimation of society, 
sufficiently to exclude himtherefrom? It seems so to this 
court. 

The declaration charges him with fraudulently convert- 
ing seventy-five dollars to his own use, which was an act 
that might exclude him from society, and certainly ought 
to do so. Whilst we think that the declaration might 
have been more technichally drawn, yet the demurrer, 
being a general demurrer, should not have been sustained. 

Judgment affirmed. 


TH® FIrRsT NATIONAL BANK OF AMERICUS vs. THE 
MAYOR, etc., OF AMERICUS. 


To recover taxes paid to a municipal corporation, it must appear that 
the tax was unauthorized; that the amount was actually received 
by the corporation ; and that it was paid under compulsion, to pre- 
vent the immediate seizure or sale of plaintiff’s goods, or arrest of 
his person. Voluntary payment, accompanied by ‘protest, will not 
suffice. 

(a.) The declaration in this case did not distinctly allege these requis- 
ites, and was demurrable. 


Tax. Municipal Corpcrations. Actions. Before Judge 
Crisp. Sumter Superior Court. October Adjourned 
Term, 1880. 


Reported in the decision. 


B. P. HOLLIS, for plaintiff in error. 
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HAWKINS & HAWKINS, for defendants. 


SPEER, Justice. 


The First National Bank brought suit against the de- 
fendants, for the sum of sixteen hundred and thirty-nine 
dollars, besides interest, alleging that petitioner was om 
ganized as a national bank association, and under the 
laws of the United States, was empowered to carry ona 
general banking business in the city of Americus; that, 
from the year 1872 to the present, by virtue of the author- 
ity aforesaid, petitioner has been engaged in the banking 
business in said city; that petitioner is expressly exempt- 
ed from the payment of any tax upon its business of 
banking, or upon its capital stock, except such tax as it 
is required to pay the government of the United States, 
as provided by section 5214 of the Revised Code of the 
United States. Further, petitioner alleges that, notwith- 
standing this exemption, the defendant wrongfully, and 
without any authority of law, has demanded of petitioner 
the sum of one hundred dollars per annum, as a license 
tax for carrying on the said business of banking in said 
city. Petitioner paid said tax under protest, and to avoid 
a seizure and sale of its property by said mayor and city 
council. Under this illegal assessment, it has paid the 
sums of one hundred dollars per annum from the year 
1872 to 1877, inclusive, which was illegally extorted, as 
aforesaid, for carrying on said business, and which the 
congress of the United States had expressly licensed. 
Further, petitioner shows that, in the year 1874, while en- 
gaged in said business, under the authority aforesaid, de- 
fendant assessed a tax of one per cent. upon the capital 
stock of petitioner, making the sum of six hundred and 
thirty-nine dollars, which was illegal and void, as the same 
was not subject to taxation by said city. Petitioner pro- 
tested against the payment of said sum, but to avoid a 
sale and seizure of its property by said mayor and council, 
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did pay the said sum, in the year 1874, and the sum of 
three hundred dollars for the year 1875. Since the year 
1875, it has urged upon said defendants the justice and 
equity of returning said sums, thus illegally assessed, but 
they now refuse to pay the same; wherefore, petitioner 
brings suit, etc. 

To this declaration, defendants demurred, which demur- 
rer was sustained by the court, and plaintiff’s action dis- 
missed ; wherefore plaintiff excepted, and assigns the same 
as error. 

The question in this record, submitted for our consider- 

ation is, whether plaintiff has set forth a good and legal 
cause of action in his writ, and was there error in dismiss- 
ing the same on demurrer. 
* To determine this question properly, it will be neces- 
sary to inquire under what allegations and proofs can a 
complaining party recover of the authorities an illegal tax 
that has been levied, and collected of the party complain- 
ing—that is, what must be alleged in the writ and what 
must be proved on trial, for it is well established as a rule 
of pleading that every thing must be alleged and proved 
that is essential to a recovery under the rules of law 
applicable to the cause on trial. 

1. It is a well recognized rule, that a tax, voluntarily 
paid, even though illegally assessed by the taxing power, 
where there is no misplaced confidence, and no artifice, or 
deception, or fraudulent practice by the other party, can- 
not be recovered back. 50 Ga., 304. 

2. So, where there is no ignorance, or mistake of facts, 
if money is paid to a corporation levying under a claim of 
right, under an ignorance or mistake of law, the same is 
not recoverable. 

Under none of these grounds does the plaintiff here 
seek to recover. There is no charge of ignorance of fact, 
or of misplaced confidence, artifice, or deception, or fraud- 
ulent practice alleged against the defendants in levying 
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and collecting this tax, and by reason of which it was paid 
by the plaintiff. There is only one ground alleged, or set 
forth, in plaintiff’s writ, and this is made to apply to all 
of the taxes alleged to be illegally paid, and which are 
sought to be recovered. The petitioner alleges that “it 
protested against the payment of said sums, but, to avoid 
the sale and seizure of its property by said mayor and coun- 
cil, did pay the said sums,” etc. 

Duress or coercion is here shadowed forth as the im- 
pelling or moving power of this payment now sought to be 
recovered. But do the facts or causes alleged constitute 
either coercion or duress? It is well settled that money 
paid under protest merely does not make the payment 
a compulsory one. 13 Gray ( Mass.), 476. 

Mr. Dillon, in his work on Corporations, lays down 
clearly and intelligently the rule. He says: “ The coer- 
cion or duress which will render a payment involuntary, 
must in general consist of some actual or threatened exer- 
cise of power possessed, or believed to be possessed, by 
the party exacting or receiving the payment over the per- 
son or property of another, from which the latter has xo 
other means of immediate relief than by making payment.” 
2 Dillon, $943 (3d edition); Radick vs. Hudson, 95 U.S., 
210; 4 Gill, 425; 18 Cal., 256; 1 Ohio, St., 268. 

Tested by this rule, are there any allegations of facts in 
this writ that show “there was some actual or threatened 
exercise of power, by the party exacting or receiving the 
payment, over the person or property of plaintiff, from 
which he had no other immediate means of relief?’ We 
see none. The writ must be construed most strongly 
against the pleader. The presumption is, he put his cause 
on record as favorably to himself as the truth of the case 
would warrant, and all he sets up by way of compulsion 
to justify or excuse the payment was, he did so “under 
protest, and to avoid a sale and seizure of his property.” 

Three elements are essential, and must concur, to 
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sustain an action to recover back money on the ground of 
the illegality of the tax: 

First. The authority to levy the tax must be wholly 
wanting. 

Second. The money sued for must have been actually 
received by the defendant corporation. 

Third. The payment of the plaintiff must have been 
made upon compulsion, to prevent the zmmediate seizure of 
his goods or the arrest of his person, and not voluntarily 
made. 

Unless these conditions concur, paying under protest 
will not give a right to recovery. Dillon on Mun. Cor- 
porations, $940. 

There being no statutory right regulating this action in 
our state, we are remitted to the common law rule of force, 
and this is well and succinctly stated by the supreme court 
of the United States in two recent cases where actions were 
brought to recover back illegal taxes. Lamborn ws. Dick- 
inson & Co.,97 U.S., 181 (1877); Union Pacific R. R. 
vs. Dodge County, 98 U. S., 541 (1878). In these recent 
cases that court lays down the following rule: 

“Where a party pays an illegal demand, with full knowl- 
edge of all the facts which render such demand illegal, 
without an zmmedtate and urgent necessity therefor, or un- 
less to release (not to avoid) his person or property from 
detention, or to prevent an tmmediate seizure of his person 
or property, such payment must be deemed voluntary, and 
cannot be recovered back. And the fact that the party, 
at the time of making the payment, files a written protest, 
does not make the payment involuntary.” 2 Dillon, 947. 

This rule was also fully recognized in a decision of this 
court in a recent case, at September term, 1880, not yet 
published, of the Mayor of Savannah vs. Feeley, which 
was a much stronger case than the one at bar. 

Tested by this rule of liability, and we think it the cor- 
rect one, the case, as set forth in plaintiff’s declaration, 
falls far short of its requirements. But it is insisted that 

v 68—9 
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a more liberal ruling by this court, in favor of a recovery 
in such a case, was made in 48 Ga., 309. In that case the 
court laid down the rule, generally, that a tax levied with- 
out authority of law may be recovered, but the case did 
not decide that a vo/untary payment could be recovered 
under such circumstances, nor that a recovery could be 
had unless the payment was compulsory. 

Public policy does not favor the institution of such suits. 
The complainant had his legal right to resist iliegal taxes 
when levied, and when he acquiesces and knowingly pays 
an illegal assessment, and the sums raised are disbursed 
for the public good, of which he is one of the recipients, 
courts will not regard with favor a complaint that might 
have been prevented by the exercise of that diligence that 
the law favors. He must bring himself within the strict 
rule the law has fixed, that entitles him to recover; other- 
wise he must abide the consequences of his own default 
and negligence. 

Let the judgment of the court below be affirmed. 


THOMPSON BROTHERS ¢f al. vs. CUMMINGS & COMPANY. 


. The sale of cotton to be delivered at a future day, where both par- 
ties are aware that the seller himself expects to purchase to fulfill 
his contract, and no skill and labor or expense enter into the con- 
sideration, but the same is a pure speculation upon chances, is con- 
trary to the policy of the law, and can be enforced by neither party. 
But where such a contract is executed, an agent who may be em- 
ployed by his principal to make the contract can recover from him 
any money advanced in the transaction by his authority. 


(a.) C. & Co., dealt in cotton futures during the day, received and 
posted telegrams stating the price of cotton, and required trades 
based on such telegrams to be made within ten minutes after 
such posting. At night they would buy or sell futures in their own 
names in New York, so as to cover the transactions of the day. 
T. Bros. bought futures of them, and they covered themselves as 
usual that night: 
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Held, that they were not the agents of T. Bros. but principals in the 
transaction. 

2. No court will lend its aid to either party engaging in an illegal or 
immoral act. Therefore, he who deposits “ margins” in the pur- 
chase of cotton futures cannot recover them by set off or otherwise. 


Contracts. Cotton Futures. Principal and Agent. Ac- 
tions. Before Judge STEWART. Newton Superior Court. 
March Term, 1881. 


Reported in the decision. 


A. B. Sims, for plaintiffs in error. 
CLARK & PACE, for defendants. 


CRAWFORD, Justice. 


This suit originated ona sight draft for $364.95, drawn 
by Thompson Bros., on Swann & Stewart, December 12th, 
1879, which they refused to pay, and Cummings & Co. 
sued them and Thompson Bros., the drawers. 

The defence set up to this suit was— 

(1.) That the draft was drawn to pay the losses upon 
the purchase of cotton “futures” from the plaintiffs, 
both parties knowing that there was no cotton held by 
either, and that the same was nothing but a mere specu- 
lation upon chances. 

(2.) Defendants further pleaded that the plaintiffs re- 
ceived and were indebted to the drawers the sum of 
$478.76, which they had put up as a margin in the hands 
of the plaintiffs to cover losses in the evert of a decline 
in the price of cotton. 

(3.) That John T. Thompson, the drawer of the draft 
sued upon, was intoxicated when the same was drawn, 
and that the said intoxication was procured by the plain- 
tiffs. 

It was also claimed on the argument that a plea of 
duress had been pleaded, but as none such as can be so 
held appears in the record, it cannot be considered. 
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Under the testimony and charge of the court the jury 
found a verdict for the plaintiffs for the full amount of 
their draft. The defendants claimed that they found con- 
trary to evidence and contrary to law, and that they were 
therefore entitled to a new trial, which the court refused, 
and they excepted. 

Whether this verdict was right or wrong, must be deter- 
mined by the evidence. 

1. The sale of cotton to be delivered at a future day, 
where both parties are aware that the seller expects to 
purchase himself to fulfill his contract, and no skill and 
labor or expense enters into the consideration, but the 
same is a pure speculation upon chances, is contrary to 
the policy of the law, and can be enforced by neither 
party. But where such a contract is executed, an agent 
who may be employed by his principal to make the con- 
tract, can recover from him any money he may have ad- 
vanced in the transaction by his authority. 45 Ga., 501. 
Code, $2638. 

That this wasa transaction in what is known as ‘cotton 
futures’ seems to be admitted; and besides, that as be- 
tween the buyer and the seller, the law is settled that the 
whole contract would be void. This then leaves the naked 
question to be decided by the jury, were Cummings & Co. 
the agents or the principals in the transaction ? 

The defendant, J. T. Thompson, a member of the firm 
of Thompson Bros., testifies that he was the purchaser of 
the “cotton futures,” and- bought them directly from 
Cummings & Co., and that they were not his agents to 
buy from others. That he bought from telegrams that 
were posted every hour on a blackboard in their office. 
That both himself and Cummings & Co. knew that there 
was no cotton held by either, that it was a speculation 
upon the price of cotton in the future. That he never 
expected any cotton to be delivered. That whenever a 
telegram was posted, they would say that customers must 
trade in ten minutes, or not at all, on that telegram. 
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H. E. Cummings, one of the plaintiffs, testified: ‘ That 
in trading or selling futures in cotton J. F. Cummings & 
Co. required their customers to pay so much money on 
each bale as a margin, and if the cotton declined at any 
time after the contract or sale, sufficient to exhaust the 
margin, the contract was ended. * * * Their rule was 
to sell to customers during the day; and at night they 
would themselves purchase in New York to cover sales. 
* * * When they purchased cotton in New York 
through Lathrop & Co., they did so in their own name, 
they never purchased any cotton for Thompson Bros. in 
New York, but thinks that night they purchased a lot of 
five or six hundred bales ‘of futures. * * * They did 
not buy any futures in the name of Thompson Bros. 
Futures were bought in New York by them in their own 
names by their agents, Lathrop & Co., to cover their op- 
erations with their customers.” 

The foregoing testimony, without anything more, makes 
Cummings & Co. the sellers, Thompson Bros. the buyers, 
and no agency about the whole transaction, except that 
of Lathrop & Co., who bought for Cummings & Co. to 
cover “their operations with their customers.” As we 
construe the evidence in this record, Cummings & Co. 
first sold on their own account, and then bought or not 
to cover their sales, as they thought it necessary. Wit- 
ness Cummings says that “they did not buy immediately 
that their customers bought from them, nor did they sell 
at the time their customers closed out.”” We cannot, inany 
view, see any thing else in this whole testimony, but that 
they were themselves the dealers in these speculations 
upon chance; and if such is the fact, they cannot enforce 
this contract. That witness says that they were the 
agents of Thompson Bros., is but aconclusion of his, and 
is inconsistent with the facts detailed. But further, it no- 
where appears that the $364.95 was ever advanced or paid 
out to any one on account of Thompson Bros., which 
must be shown to entitle them to recover, when the prima 
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facte case made by tendering the draft in evidence is over- 
come. 

2. The second matter of defence to be ruled is as to 
the indebtedness of the plaintiffs to the defendants for 
the sum of $478.76, which had been put up asa “margin” 
to cover losses in the event of a decline in the price of 
cotton. 

We hold that the defendants are not entitled to have 
this sum set off against the plaintiffs’ claim, if it is recover- 
able, any more than he would be entitled to recover it in 
an original suit. Where parties engage in illegal trans- 
actions, the courts will not interpose to grant any relief. 
The principle of public policy is, that no court will lend 
its aid to a man upon an illegal or an immoral act, but will 
leave the parties where it finds them, no matter how the 
illegality of the contract may be brought before it, whether 
by direct suit or by way of set-off. 3 Ga., 182; 11 /6., 
547; 21 /6., 46; 41 /b., 315. 


3. Upon the third plea, the jury having found with the 
plaintiffs, and no question of law being involved therein, 
it is unnecessary to consider of it further. 

Judgment reversed. 


POLK e¢ a/., commissioners, vs. JAMES, ordinary, et a/. 


. For a failure or refusal to perform or complete their duty on the 
part of the commissioners created in Douglas county by the act of 
1870, for the purpose of laying off town lots, selling the same and 
applying the proceeds, whereby the county was injured, mandamus 
was a proper remedy. 

. An office is a public station or employment conferred by the ap- 
pointment of the government. Any man is a public officer who is 
appointed by the government and has any duty to perform con- 
cerning the public. Nor does it matter that his authority or duty 
is confined to narrow limits. 

. The commissioners of roads and revenues of Douglas county were 
authorized to proceed against any county officer having the care of 
public money for the purpose of bringing him to a settlement. 
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. The allegations in the petition for mandamus clearly showed a fail- 
ure to discharge their official duty on the part of the defendants. 

. By the act of September 29th, 1881, the rovzso which had author- 
ized the continuance of this petition for mandamus having been 
repealed, no authority remained in the board to proceed further. 


Officers. County Matters. Mandamus. Laws. Be- 
fore Judge HARRIS. Douglas Superior Court. July Term, 
1881. | 


Reported in the decision. 


R. A MAssEy; T. W. LATHAM, for plaintiffs in error. 


No appearance for defendants. 


CRAWFORD, Justice. 


Ezekiel Polk et a/., commissioners of roads and revenues 
of the county of Douglas, petitioned the judge of the su- 
perior court for said county, to grant them a mandamus 
nist against John C. Bowdon e¢ a/., who under an act of 
the general assembly of Georgia of October 17th, 1870, had 
been appointed commissioners to purchase a tract of land 
at the place selected for a county-site, to lay off the same 
into town lots, sell them, and to apply the proceeds to 
the building of a court-house and jail for the said county. 

The petition sets forth that the land was bought, di- 
vided into town lots and sold; that the amount received 
therefor was $7,670.50 and that the contract price for 
building the court-house was $5,500.00, and for the jail 
$1,200.00; that the said commissioners have the same in 
hand, and refuse to pay it out as prescribed by law, or to 
account for the same. That there is a large sum due the 
contractors and builders of the court-house and jail, and 
their transferees, which sum is bearing interest at the 
rate of twelve per cent. per annum, and for which reason 
the holders thereof refuse to compel payment. 

It is further set forth that there are some claims due 
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for property sold which they refuse to collect, and some 
property unsold, which they refuse to sell. That peti- 
tioners, who are the legally constituted commissioners of 
roads and revenues for said county, have demanded that 
the money retained by the said commissioners be paid over 
to them or the county treasurer, which they also refuse. 
That they have applied $1,000.00 to their own use, and 
$500.00 to other purposes than the building of the court- 
house and jail. That the amount collected and not prop- 
erly paid out is $3,700.00, and for which they refuse to 
account or settle. 

The respondents demurred to the said petition for man- 
damus upon the following grounds in substance: 

(1.) Because the petioners have a specific legal remedy, 
and the rights they set up cannot be enforced by manda- 
MUS. 

(2.) Because the respondents are not officers and, there- 
fore, the writ of mandamus does not lie against them, nor 
are the petitioners interested in the subject matter of 
said petition. 

(3.) If the respondents are officers, the allegations do 
not show any failure to discharge official duty from which 
a defect in legal justice will ensue. 

The court below, after argument had, sustained the de- 
murrer, dismissed the petition and quashed the proceed- 
ing. This ruling is the error alleged. 

1. By act of the legislature of 1870, the ordinary of 
the county of Douglas, with four commissioners named, 
to-wit: Jno. C. Bowdon e¢ al, were appointed to do and 
perform the specific duties set out in the petition of Eze- 
kiel Polk e¢ a/. These duties were certainly official, and 
should have been performed faithfully. The allegations 
are clear and distinct that they have not been so per- 
formed. The respondents, on demurrer, admit the truth 
of the allegations, but assert that petitioners have a spe- 
cific legal remedy. That they have such remedy as is 
adequate to the end of making them fulfill all the duties 
imposed by the act aforesaid, we do not see. 
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The duty assigned to these commissioners was one in 
which the public was interested; it involved the laying 
out of town lots, their sale, the collection of the money 
for the same, the building of a court-house and jail, the 
payment of the funds collected to the builders thereof, 
and our judgment is that there is no other specific legal 
remedy for their failure to discharge this statutory duty, 
and that mandamus lies to enforce it. 4 Ga., 26, 116; 5 
Ib., 522; 12 1b., 170; 26 1b., 676. 

2. But it is said that the respondents are not officers. 

An office is a public station or employment conferr- 
ed by the appointment of the government. And any 
man is a public officer who is appointed by government, 
and has any duty to perform concerning the public; nor 
is he any the less a public officer because his authority or 
duty is confined to narrow limits. (See Abbott, Jacob or 
Bouvier.) These respondents were appointed to discharge 
the particular duties mentioned in this petition by the 
legislature of the state, they accepted the appointment, 
and have partially discharged these duties, and we hold 
them to be officers under the law. 

3. Another ground of demurrer is, that the petition- 
ers are not interested in the subject matter of the peti- 
tion. They are the legally constituted board of roads 
and revenues for the county of Douglas, and as such, 
among other things, have the examining and auditing 
the accounts of all officers having the care, management, 
collecting or disbursement of the money belonging to the 
county, or appropriated for its use or benefit, and in bring- 
ing them to a settlement. This shows that the petition- 
ers are, as the guardians of the county funds, fully author- 
ized to call the respondents to answer. 

4. The last ground is that the allegations do not show 
any failure to discharge their official duty, from which a 
defect in legal justice will ensue. 

The only statement necessary to meet this view of the 
case is to read the allegations, and it will appear that the 
defect in legal justice has already ensued. 
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5. Since writing the opinion’ in this case, counsel for 
defendants in error, who was not present on the argument 
of the case, has called our attention to a local act of the 
legislature, approved September 29th, 1881, repealing the 
proviso which had authorized the continuance of this pe- 
tition for mandamus, notwithstanding the repeal of the 
law appointing the commissioners of roads and revenues 
for Douglas county. 

This repeal leaving the case without any authority in 
the board of commissioners to act for them in the premi- 
ses, we can only affirm the judgment. We do this the 
more readily, because the act provides for the further 
prosecution of the rights of the county by requiring these 
commissioners to fulfill their duties, and report their ac- 
tings and doings to the grand jury. 

Judgment affirmed. 


FERRELL ef al. vs. HURST ef al. 


. While a mistake in the name of a grantee of land from the state 
cannot be proved by parol when it is offered in evidence, yet where 

» the grant described the grantee as “Ferrell’’ and the plat accom- 
panying it described him as ‘ Terrell,” and each located him in a 
certain district, there was a patent ambiguity, and parol testimony 
was admissible to show that Ferrell was the name of the man living 
in that district, and that no such man as Terrell lived there. 

. For a like reason, a duly authenticated copy of the return of the 
drawing, made at the time, was admissible to show that Ferrell had 
been returned as the drawer of the land. 

. The charge of the court, as a whole, was correct, as was his refusal 
to charge as requested. 

. Whether an affidavit to attack the genuineness of a deed is such a 
defence as may be sworn to before a notary, where made out of 
the state, and such as may be attested by him without more. 
Quere ? 

. We find no material error in the rulings of the court, and as under 
the evidence there must necessarily be a verdict similar to that ren- 
dered, the grant of a new trial was error. 
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Evidence. New Trial. Charge of Court. Deeds. 
Grants. Before Judge FLEMING. Worth Superior Court. 
April Term, 1881. 


Reported in the decision. 
WARREN & Hosss, for plaintiffs in error. 
D. A. Vason; D. H. POPE, for defendants. 


JACKSON, Chief Justice. 


This suit was brought to recover a lot of land in the 
county of Worth, by the heirs at law of Cuthbert Ferrell, 
against Hurst and Andrews. Under the charge of the court, 
the jury found for the plaintiffs. The defendants made a 
motion for a new trial, which was granted, and the plaintiffs 
excepted. The pleas are, not guilty, and seven years’ ad- 


verse possession under color of title. According to the tes- 
timony, the defendants went into possession in 1869, and 
as the suit was brought in 1871, the defendants fail to 
show title by prescription, so that the issue is narrowed 
to the point whether the plaintiffs show title from the 
state to their ancestor. Their ancestor is Cuthert Ferrell, 
and if the grant of the state to this lot of land was made 
to him, the plaintiffs are entitled to recover. Whether 
made to him or to Cuthbert Terrell was really the contest 
in the court below, and the motion for new trial, which is 
based upon alleged errors of the judge in admitting and 
rejecting testimony, and in charging the jury in respect to 
the plat and grant, must have been granted by the court 
on what he considered an error he had committed on some 
of these points; for, if the evidence was properly in, and if 
all was in that ought to have been admitted, the verdict 
must be right, for the reason that the grant passed the 
title to the immediate ancestor of these plaintiffs, and 
that title, on his death, descended to them. 
Is there error in these rulings, or any of them? 
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1. The court admitted parol evidence, to throw light on 
a patent ambiguity in the plat and grant. In the plat at- 
tached to and accompanying the grant the grantee’s name 
is plainly written Cuthbert Ferrell; in the grant itself, it 
is written Cuthbert Terrell, in one part plainly, but in an- 
other with a somewhat peculiar twirl about the T, but not 
such a mark as indicates clearly the letter F, or changes 
the T to an F with absolute certainty. The parol proof 
was, that no such person as Cuthbert Terrell lived in Ken- 
nedy district, Jasper county, at the time of the drawing, 
but Cuthbert Ferrell did, and both grant and plat located 
the drawer as of that district and county. This testi- 
mony is uncontradicted, and shows that the plaintiffs’ an- 
cestor was the fortunate drawer, and the ambiguity or 
doubt arising on the face of the plat and grant—one hav- 
ing him clearly Ferrell and the other apparently Terrell— 
must be solved in favor of Ferrell, for the simple reason 
that such a person lived where ¢hzs true drawer and grantee 
lived, and cannot be solved in favor of Terrell, because 
no such human being was there, or thereabouts, anywhere 
about that time. 

The Code, section 3801, declares, that ‘“‘parol evidence is 
admissible to explain allambiguities, both latent and pat- 
ent.” This is an ambiguity patent on the face of the plat 
and grant, and under this section, unless some other law 
forbids, it may be explained by parol evidence. To ex- 
plain, is to make plain and clear, to relieve from obscurity 
or doubt. The doubt is, to whom is this land granted— 
to Ferrell or Terrell. The doubt arises on the papers, 
from the fact that in one place it is Ferrell, in the other 
Terrell. To relieve the plat and grant of this ambiguity, 
parol evidence is admissible. 16 Ga., 521; 24 /0., 338; 
25 /b., 141; 27 1b., 58; 32 1b., 348; 38 1b., 648. 

But it is said that another section of the Code conflicts 
with this. Section 2361 declares that a mistake in the 
name of the grantee cannot be proved by parol, and 
sections 2353 ef seg., declare how errors in issuing and 
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recording grants may be corrected, and among them, “er- 
ror in the name or residence of the grantee.” It is con- 
ceded that the lines of correcting mistakes in the name of 
the grantee and explaining ambiguities in relation to that 
name, run close to each other, yet we think that there is 
space enough between them to be discerned. Ina mis- 
take or error such as the last cited sections refer to, 
there is no ambiguity about the name, but there is 
a clear mistake to be corrected. In an ambiguity, there is 
doubt as to the name intended to be written, either from 
obscurity in the penmanship, or the name being written 
differently in different parts of the paper. These two sec- 
tions, or clauses:of sections of the Code, must be construed 
together, and so that both may stand if possible, and 
neither destroy the other; and so endeavoring to construe 
them,we think where the name appears one in the grant and 
another in the plat accompanying and attached to it, and 
a part of it, and the difference in the two consists only 
in the first letter, and that letter differing only in the ab- 
sence of one little stroke of the pen, this parol evidence 
was admissible to show that, by the residence at the time 
of the drawing, F was meant in all the paper rather than T. 
and that Ferrell, not Terrell, was the grantee. 

2. But the court also admitted a copy of the record in 
the secretary of state’s office, under the certificate of that 
officer, that Cuthbert Ferrell was therein returned as the 
fortunate drawer, and that he resided in Kennedy’s district, 
Jasper county. If parol testimony threw light on the am- 
biguity, this cotemporaneous writing threw stronger rays 
upon it; and the copy of the record, so certified, is ad- 
missible in any court, if it does throw light on the case. 
Code, §§83, 3816, 3817. 

3. From these views in regard to the admissibility and 
effect of the parol and record evidence above considered, 
it follows that the refusal to charge to the effect that the 
inquiry of the jury should be confined to the grant alone, 
without reference to the plat, was not error, but accords 
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with our view of the law of the case, and that the charge 
of the court, taken as a whole, is substantially correct in 
the judgment of this court. 

4. And this leaves for our consideration only the ques- 
tions arising on the defendants’ testimony. The plaintiffs 
attacked one of their deeds for forgery, and the affidavit 
was made in the state of Mississippi and before a justice 
of the peace there. There was no authentication by any 
other officer of Mississippi that this officer was a justice 
of the peace, and dne question made is this: is such au- 
thentication necessary under the act of 1870, codified in 
section 3450? That section reads: “All pleas or defenses, 
in any court of this state, which have to be filed under 
oath, shall be held to be sufficiently verified when the 
same are sworn to before any notary, justice of the peace, 
etc., of the state or county where the oath is made, etc.; 
and such oath, so made, shall have the same force and ef- 
fect as if it had been made before an officer of this state, 
authorized to administer the same. The official attesta- 
tion of the officer before whom the oath or affidavit may 
be made, shall be prima facte evidence of the official char- 
acter of such officer, and that he was authorized to ad- 
minister oaths.” ‘ 

While this affidavit was rather an attack on defendants’ 
defenses than a defense in the sense of this act, and there- 
fore, perhaps, improperly admitted by the court, to open 
the attack on one link of their chain of title, we do not 
see how it hurt them, for the reason that the deed so at- 
tacked was rejected by the court because it was, from its 
very appearance, not an ancient deed, over thirty years 
old. Code, §2700. Under that section, it was for the court 
to pass upon its appearance, and not having it before us, 
we cannot say that his judgment thereon was wrong. 

Besides, this attack seems confined to registered deeds 
by the Code, section 2712, and this was not, so far as ap- 
pears from the record, a registered deed, but was offered 
as an ancient deed which proved itself without registration 
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5. On what ground the court granted the new trial, the 
record does not disclose; and as we see no material error 
in his rulings on the law, and if the testimony was all 
- properly admitted, there is plenty to sustain and require 
the verdict, we must uphold it, and reverse the judgment 
which set it aside and awarded the new trial. 

Judgment reversed. 


LOCKRIDGE vs. LYON. 


That a judgment isa nullity by reason of having been rendered against 
a defendant after his death, or rendered on two verdicts, one in 
favor of the plaintiff, the other for the defendant, does not require 
the interposition of a court of equity by injunction; if such be the 
facts, they can be taken advantage of by affidavit of illegality or 
motion to set aside the judgment. 


Injunction. Equity. Judgment’ Parties. Before 
Judge FAIN. Bartow Superior Court. November Ad- 
journed Term, 1881. 


Reported in the decision. 
M. R. STANSELL, for plaintiff in error. 
R. B. TRIPPE; J. M. NEAL, for defendant. 


JACKSON, Chief Justice. 


The allegations in this bill make a case where it is 
charged that the judgment sought to be enjoined is void, 
because it was rendered when the complainant’s testator 
was not a party, being dead, and because there are two 
verdicts on which it appears to have been rendered, one 
for plaintiff, and the other for defendant. 

If either be well founded in fact and law, the remedy 
at law, whenever the threat to levy on testator’s property 
is carried into execution, is adequate and complete, and 
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there is no necessity for the interposition of equity by 
injunction. An affidavit of illegality will make the points 
just as fully and clearly, and the relief of a court of law 
will be just as effectual. 

Or, without and before levy, a motion to set aside the 
judgment for the reasons set out in the bill will present 
the issues, and settle all rights as well. The injunction, 
therefore, was properly refused, and it becomes unneces- 
sary to look for other grounds on which to affirm the judg- 
ment which denied the writ of injunction. 

Judgment affirmed. 


CRINE & DANIEL, vs. DAVIS, receiver. 


Factors who held a chattel mortgage agreed with a landlord that if he 
would rent land to the mortgagor their mortgage should not inter- 
fere with the collection of his rent, that it should be paid, and that 
they would make advances to the tenant to run the farm; and 
upon the faith of these assurances the landlord rented; but subse- 
quently the factors threatened a foreclosure of their mortgage, the 
tenant began to remove, the mortgage was foreclosed, and a dis- 
tress warrant was issued : 

Held, that the mortgagees were estopped from claiming the fund in 
the hands of the sheriff to the exclusion of the distress warrant. 
And on amoney rule an answer by the landlord setting up the 
above facts was not demurrable. 

(a.) A receiver who took charge of the property of the factors was in 
no better situation than they themselves. 


Mortgages. Contracts. Estoppel. Receivers. Before 
Judge FLEMING. Dougherty Superior Court. April 
Term, 1881. 


Reported in the decision. 
C. B. WOOTEN ; L. ARNHEIM, for plaintiff in error. 


WRIGHT & POPE, for defendant. 
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JAcKSON, Chief Justice. 


Certain goods of one Johnson were levied on by the 
sheriff, and one hundred and fifty-six dollars were held by 
him as the proceeds thereof. Davis, as receiver for 
Welch & Bacon, on a money rule against the sheriff, 
claimed this fund on a mortgage given to Welch & Bacon, 
and Crine & Daniel claimed it on a distress for rent. The 
mortgage was older than the distress for rent, but Crine 
& Daniel put in the following allegations on which they 
claimed the money : 

‘* And now come respondents M.Crine and C. J. Daniel, 
using the firm name of Crine & Daniel, and in answer to 
the rule zs¢ served upon them in the case above stated 
say, that they claim the money referred to in said rule 
under and by virtue of a distress warrant sued out by 
them against the said Jas. Johnson and one Peter Austin, 
returnable to the April term of the superior court of said 
county, 1881. That said distress warrant is based upon 
the contract for the rent of the Crine & Daniel place, situa- 
ted on the east side of Flint river for the year of 1881, which 
said contract was dated December 2oth, 1880, whereby 
the said Jas. Johnson and Peter Austin undertook and 
promised to pay respondents 14 bales of lint cotton, to 
class low middling, and said cotton to be picked, packed 
and delivered to said Crine & Daniel in Albany, Ga., 
which said cotton is of the value of six hundred and 
thirty dollars ; and respondents further answering say, that 
before and at the time of entering into said contract of 
rent with the said Johnson & Austin, respondents had an 
agreement and understanding with Welch & Bacon, the 
payees in said mortgage, in which the said Welch & Bacon, 
in consideration that respondents would enter into said 
contract of rent, agreed and promised respondents that 
their said mortgage should in no case interfere with them 
in the collection of their rent; the said Welch & Bacon 
urged the respondents to rent said place to said Johnson 

v 68—I0 
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& Austin, saying that they would not break them up, but 
would run them and see the rent paid, and that no claim 
of theirs should come in conflict with respondents’ claim 
for rent ; and that upon the faith of this promise and assur- 
ance of Welch & Bacon, respondents did rent said place 
as aforesaid. Respondents show further that said tenants 
were seeking to remove and were actually removing their 
goods from the premises, and because the said Welch & 
Bacon and their successor, the said Jno. A. Davis, re- 
ceiver aforesaid, refused to run them and threatened to 
foreclose their mortgage aforesaid against them in viola- 
tion of their agreement aforesaid ; and that thereupon re- 
spondents sued out their distress warrant and caused the 
same to be levied upon the property of said tenants; 
and that the said receiver who stands inthe place of 
Welch & Bacon, as aforesaid, had proceeded to foreclose 
said mortgage; and that the property levied upon under 
said mortgage foreclosure is the property levied upon by 
virtue of respondents’ distress warrant. They insist that 
the said Welch & Bacon, and the said receiver who is their 
successor, and who received said mortgage after the matu- 
rity thereof, are estopped from setting up said mortgage 
in opposition to respondents’ claim for rent.” 

Attorneys for John A. Davis, receiver, demurred to the 
respondents’ answer. The court sustained the demurrer, 
ordering the money to be paid over to John A. Davis, 
receiver, and this is the error complained of, which this 
court is asked to review. 

The plaintiffs in error were induced by Welch & Bacon, 
according to the allegations of this answer, to rent this 
place to Johnson, by a promise on their part that this mort. 
gage should not interfere with their collection of rent for 
it—that they would pay the rent or see it paid, and on 
this assurance the plaintiffs in error let Johnson have 
their land, with the further promise that they would not 
press the mortgage, but advance to Johnson so as to ena- 
ble him to run the place; that so far from advancing to 
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him, the mortgage was foreclosed, and this induced John- 
son to move off the goods from the place and necessita- 
ted the levy of the distress warrant for the rent. 

Was there a consideration moving between Welch & 
Bacon and the plaintiffs in error to support this contract ? 
A consideration is valid if any benefit accrues to him who 
makes the promise or any injury to him who receives it. 
Code, §2740. In this case there are both ingredients. 
Welch & Bacon were benefited in that they got to ad- 
vance and sell Johnson supplies for farming the land 
rented; and as he was already their mortgage debtor, it 
was to their interest further to help him work to be more 
able to pay them; and on the other hand injury would 
accrue to plaintiffs in error from the contract being broken. 

The contract being thus supported by ample considera- 
tion, does it estop Welch & Bacon from going right in its 
teeth, and letting the mortgage take this money over the 
rent? On every principle of right and equity it must have 
that effect as tothem. Code, §3753; 12 /0., 52; 51 Ga., 
80, 81, division of opinion, 2. 

Does Davis, receiver for them, stand in any better posi- 
tion than they occupied? Clearly not. He receives for 
them to pay with this fund their creditors, but if it be 
not their fund, but be’ongs by their contract to plaintiffs 
in error, what right have they or their creditors or their 
receiver to it? We are unable tosee any right or equity 
insuchaclaim. 37 Ga., 619, 

Judgment reversed. 


MORTON vs. MURRELL ef ai. 


. The courts are not inclined to construe a legacy to be specific, 
where the question is in doubt. 

. The cardinal rule of construction of wills is to seek the intention of 
the testator. 

. A testator made the following provisions in his will: After provi- 
ding for the payment of his debts, he bequeathed certain specified 
property to his wife for life, and at her death to be equally divided 
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between his three children. He declared that he had given to his 
son, W. H. M., property which he valued at $10,000. He left to his 
other two children, share and share alike, certain land and all the 
money and evidences of debt of which he might die possessed, after 
paying physicians’ bills and funeral expenses. By a codicil, he de- 
clared that, having given to his other two children each $1,500.00, he 
then bequeathed unto his said son $1,500.00 “to be raised out of my 
estate before the final division between him and his brother and 
sister,” after the death of the wife; but should testator before his 
death give said son $1,500.00 and take his receipt therefor, the legacy 
was to become void, as it was declared to be made to equalize the 
children : 

Held, that the legacy was general. not specific, and would have to con- 
tribute to the payment of debts with the other general legacies. 


Wills. Legacies. Before Judge ERWIN. Clarke Supe-°* 
rior Court. May Term, 1881. 


Reported in the decision. 
POPE BARROW, for plaintiff in error. 
JACKSON & THOMAS, for defendants. 


SPEER, Justice. 


Joseph F. Morton, of the county of Clarke, died in the 
year 187—, testate, leaving a will and codicil of which the 
following are copies, and which were duly proved and ad- 
mitted to record: 


“ GEORGIA—Clarke County. 


In the name of God, Amen. I, Joseph F. Morton, of the county 
and state aforesaid, do make, publish and declare this to be my last 
will and testament, hereby revoking all wills by me heretofore made. 

Item 1st. I commend my soul to God, who gave it, and my body to 
my family and friends, to be buried in a plain, decent manner. 

Item 2d. I wish all my just debts (if any) paid. 

Item 3d. I give and bequeath unto my beloved wife, Mildred E. 
Morton, the homestead on Shoal Creek, in said county, and also on 
Big Creek, containing two thousand one hundred acres, more or less, 
with the appurtenances thereon, and also the stock of all kind, viz: 
horses, mules, cattle, hogs, sheep, etc., of which I may die seized and 
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possessed, also all my household and kitchen furniture, and also all 
the provisions and crops on hand at the time of my death, and the 
growing crop if unmatured at same time for and during her natural 
life, and at her death to be disposed of as hereinafter provided, giving 
to my wife full power and authority at any time to sell, dispose of or 
exchange any of the stock at her option and discretion. 

Item 4th. I have already given my son, William Henry Morton, 
property which I value at ten thousand dollars. 

Item 5th. I give and bequeathe unto my son, Clinton Parks Morton, 
and my daughter, Leila Wade Morton, equally, the Lampkin and 
Thomas tracts of land on the waters of Trail and Shoal creeks in said 
county, containing fourteen hundred acres, more or less, and all money 
and evidences of debt of which I may die seized and possessed, after 
paying physicians’ bills and funeral expenses, to be equally divided be- 
tween them, share and share alike. 

Item 6th. At the death of my wife I give and bequeath unto my 
three children, Clinton Parks, William Henry, and Leila Wade, all the 
land and property of every kind left by her to be equally divided be- 
tween them, share and share alike. 

Item 7th. I hereby nominate and appoint Mildred E. Morton, ex- 
ecutrix of this my last will and testament, hereby exempting her from 


making inventory or appraisement, or making any return whatever. 
In testimony whereof, I, the said Joseph F. Morton, have hereunto set 
my hand and seal. This twelfth day of July, 1873. 

J. F. Morton, [Seal.]” 


“STATE OF GEORGIA—Clarke County. 


In the name of God, Amen. I, Joseph F. Morton, being of sound 
and disposing mind and memory, do make, ordain, publish and declare 
this to bea codicil to this my last will and testament. 

Item Ist. Having valued the property given to my son, William 
Henry Morton, at a full valuation, and having given my son, Clinton 
Parks Morton, and my daughter, Leila Wade Morton, each fifteen hun- 
dred dollars, I now give and bequeath unto my said son, William Henry 
Morton, the additional sum of fifteen hundred dollars to be raised out 
of my estate and paid to him before the final division between him 
and his brother and sister, as provided for in the sixth item of my last 
will and testament, and after that the division to be equal between 
them as therein stated. Butif I pay or give to my said son, William 
Henry Morton, before my death the said sum of fifteen hundred dollars 
and take his receipt therefor, then this bequest to be void, as I make it 
to make my children equal and to guard (against) any sudden demise 
should I die before I give my said son, William Henry Morton, the sum 
of fifteen hundred dollars. In testimony, etc., etc. 21st December, 


1874.” 
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Mrs. Mildred E. Morton, the nominated executrix, duly 
qualified under said will and assumed the duty of execu- 
ting the same. 

In March, 1879, Leila Wade Murrell (formerly Morton) 
and her husband, George T. Murrell, and Clinton Parks 
Morton, filed their bill in Clarke superior court for settle- 
ment, relief and discovery against the executrix, Mildred 
E. Morton, and William Henry Morton. 

The object of the bill appears to have been origin- 
ally to have a settlement of the estate of the testator and 
an accounting on the part of the executrix ; but so far as 
the case was presented and argued here, there is but one 
question presented for our consideration and judgment. 
The facts were agreed upon, and the chancellor it was con- 
sented should render his decree upon those facts. It is 
agreed that at the time of testator’s death he was indebted, 
over and above physician’s bills and funeral expenses, in 
the sum of thirteen hundred and eighty-nine dollars and 
forty cents; that the residuum of assets in the hands of 
the executrix not disposed of by the will, amounted to 
three hundred and seventy-five dollars, and which when 
applied to the debts left the sum of one thousand and 
fourteen dollars and forty cents to be paid out of the 
general legacies under the will. 

Complainants below insisted that the legacy of fifteen 
hundred dollars given to William Henry Morton was a gen- 
eral legacy, and subject to contribute its pro rata share to 
the discharge of said indebtedness, and as said indebted- 
ness had been paid out of the assets, such as money, notes, 
etc., bequeathed to them, they seek a decree that before 
said legacy of fifteen hundred dollars to William Henry 
Morton is paid, the same should abate by the sum of three 
hundred and thirty-eight dollars and fifteen cents in their 
favor, that being the proportion that has been paid out of 
these legacies for the benefit of said William H. Morton. 
William Henry insists that his legacy is not subject to 
abate, that it is in the nature of a specific legacy, and is 
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entitled to be paid in full, and is not primarily chargeable 
with the debts of the estate. Under this statement of 
facts the case was submitted to the court without the 
intervention of a jury, who decreed in favor of the com- 
plainants below, that the legacy of $1,500.00 bequeathed 
was chargeable with its pro rata share of said indebted- 
ness and should abate accordingly. To this decision 
plaintiff in error excepted, and assigns the same as error. 

Whether the ruling of the court was right depends upon 
the construction of the will, under which both parties 
assert their rights. The cardinal rule touching the con- 
struction of legacies is “for the court to seek dili- 
gently for the intention of the testator and to give effect 
to the same so far as it may be consistent with the rules 
of law.” 

The testator in the second item desires all his just debts 
(if any) to be paid. In the fifth item he gives to his son, C. 
P. Morton, and his daughter, Leila Wade Morton, his 
lands on the waters of Trail and Shoal creeks, “and all 
moneys and evidences of debt of which he may die seized 
and possessed, after paying physicians’ bills and funeral 
expenses, to be equally divided between them, share and 
share alike.” It is manifest that as to this class of debts, 
physicians’ bills and funeral expenses,he intended to charge 
their payment upon this bequest to these two children. 

By the fourth item he declares that he “has already 
given to William Henry Morton property to the value of 
ten thousand dollars,” and by the will nothing further is 
given him except an equal interest in remainder with the 
other two children in the property given to the wife dur- 
ing her natural life, as found in the third item. Such are 
the terms of the will executed on the twelfth day of July, 
1873. But on the 21st of December, 1874, he executes a 
codicil, and his reason for so doing is evident. He de- 
clares in the codicil: ‘ Having given to my son, William 
Henry Morton, property at a full valuation, and having 
given my son, Clinton Parks Morton, and my daughter, 
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Leila Wade Morton, each fifteen hundred dollars, I now 
give and bequeath to my son, William Henry Morton, the 
additional sum of fifteen hundred dollars to be raised out 
of my estate and paid to him before the final division be- 
tween him and his brother and sister as provided for in 
the sixth item of my last will and testament, and after 
that the division to be equal between them, as therein 
stated. But if I pay or give to my son, William Henry 
Morton before my death the said sum of fifteen hundred 
dollars and take his receipt therefor, then this bequest to 
be void, as I made it to make my children equal, and to 
guard against any sudden demise should I die before I 
give my said son William Henry Morton, the sum of fif- 
teen hundred dollars.” 

It is very clear that the testamentary scheme of the 
testator, both as to present as well as the prospective in- 
terests he was disposing of, that equality among his chil- 
dren was a paramount and controlling purpose. It is 
fair to presume that after the making of the will he ad- 
vanced to his other two children each the sum of fifteen 
hundred dollars, and the codicil is evidently executed with 
a view to restore equality to William Henry in his estate 
by reason of this gift. The question is then, what is the 
nature of the legacy tohim under this codicil? Is it agen- 
eral legacy ? or is it in the nature of a specific legacy, and 
not subject to abate with general legacies to pay debts? 

The codicil declares that the $1,500.00 are to be raised 
out of his estate, and to be paid to him before the final 
distribution takes place as provided for in the sixth item 
of the will. 

Counsel for plaintiff in error insists that this is a legacy 
in the nature of a specific legacy. This was called by the 
civilians a demonstrative legacy, and did not abate as gen- 
eral legacies to the payment of debts. But our Code de- 
clares “that a gift of money to be paid from a specified 
fund is nevertheless a general legacy.” Code, §2458. The 
courts in general are averse to construing legacies to be 
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specific, and the intention of the testator with reference 
to the thing bequeathed must be clear. 2 Wms. on Exrs., 
996; 4 Ves., 748; 4 /0., 568; 8 /b., 413. Neither will a 
money legacy be rendered specific by its postponement 
untila particularinvestment of a fund takes place, as where 
a bequest is toA and B of £1000 each, “which legacies I 
direct to be paid as soon as my property in India shall be 
realized in England.” 2 Wms. Exrs., 996; 8 Ves., 617; 6 
Ves., 199. 

“A specific legacy is one which operates on property 
particularly designated.’’ Here the legacy “is to be raised 
from his estate,” no particular property being designated 
topayit. But apart from these views and authorities, we 
are satisfied the testamentary scheme of the testator was 
equality in his bounty to his children. His language on this 
point cannot be misunderstood. The codicil was but the 
offspring of this testamentary intent. This purpose the 
courts should never disappoint, when it is clear, and under 
its guidance wiils should be so construed as to give effect 
to every part. 28 Ga., 377. And they always lean to such 
construction as will dispose of the property in accordance 
with the statute of distributions. 27 Geo., 324. To hold 
that the legacy of plaintiff in error under this codicil is 
specific will be to disappoint the intent expressed in the 
same paper, which declares his purpose in making it “is to 
make his children equal.”. 

We see, therefore, no error in the judgment and decree 
of the court as pronounced by him. 

Judgment affirmed. 
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SHARMAN, sheriff, for use, vs. WALKER. 


(Speer, Justice, being disqualified in this case, Judge UNpERwoop, of the Rome cir- 
cuit, was appointed to preside in his stead.] 


1. Where a purchaser at a sheriff’s sale fails to comply with his bid, 
the sheriff may sue him for the amount thereof, or may re-sell the 
property and sue him for the difference between the original bid and 
what the property brings at the second sale. 

. In sucha suit, the sheriff is the party plaintiff, and parties interested 
in the fund are properly joined as usees in the action; nor is there 
any misjoinder because the sale took place under two mortgage /7. 
fas., the plaintiffs in both of which are made usees of the sheriff ’s 
suit. 


Sheriff. Parties. Pleadings. Non-Suit. Before Judge 
SIMMONS. Crawford Superior Court. March Term, 1881. 


Reported in the decision. 


J. A. HUNT; R. P. TRIPPE; R. D. SMITH, for plaintiff 
in error. 


HALL & SON; W. S. WALLACE; Bacon & RUTHER- 
FORD, for defendant. 


UNDERWOOD, Judge. 


This is a suit at law, commenced by the plaintiff in the 
court below as sheriff of the county of Crawford, for the 
use of James M. Smith and Peter W. Alexander, who 
were severally plaintiffs in two separate mortgage 7. fas. 
issued from judgments of foreclosure, being of the same 
date. At the sale of the mortgaged property, which was 
the same in each mortgage, the defendant in error bid off 
the property, in two parcels, at the aggregate sum of 
$15,466.00. The bidder failed to comply with the terms of 
the sale, and pay the bid when it was demanded by the 
sheriff. Onthe same day, under the provisions of section 
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3655 of the Code of 1873, the property was re-sold, and 
was bid off by John C. Zorne and William T. Respass, in 
separate parcels, for the aggregate sum of $9,155.00, 
making a difference between the two sales of $6,311, for 
which sum the suit was brought. 

These facts were properly set forth in the declaration. 
The defendant demurred to the plaintiff’s declaration on 
the trial, and moved to non-suit said case, on the ground 
that there was a misjoinder of plaintiffs and causes of 
action ; and after argument and consideration by the court, 
"a non-suit was awarded upon the grounds aforesaid, unless 
the plaintiff should see proper to amend the said suit by 
striking from the declaration one of said plaintiffs, which 
was declined. The case was dismissed, and the plaintiff 
excepted. ' 

The plaintiff in error relies upon the case in 31 Ga., 
393, Glenn vs. Black et al. ) 

The fifth head-note of the case is in these words: “It 
is not a misjoinder in such an action to introduce as usees 
of the plaintiff several plaintiffs in execution, whose inter- 
est is of the same nature, and who all claim a participa- 
tion in the fund sued for; and if any such be omitted 
by mistake, or accidentally, the omission may be supplied 
by an amendment.” This was a case in favor of the sher- 
iff, Black, to recover from Glenn the amount of his bid, 
for the use of several different plaintiffs in 7. fa., anda 
motion was made to amend by adding other plaintiffs in 
ji. fas.,as usees of the plaintiff, the sheriff. 

Judge Jenkins, speaking for the court, says on page 398: 

“ The plaintiff, at the trial term, moved to amend the 
declaration by adding other usees than those originally 
named init. This amendmert neither introduced a new 
cause of action, nor in any way varied the liability of the 
defendant. Technically speaking, it did not change the 
party plaintiff. The sheriff is the party plaintiff. With 
him the contract set out in the declaration was made. The 
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usees are introduced to show, in the language of the stat- 
ute, who is, or are, interested in the enforcement of the 
contract. * * * It was argued that there was, by this 
amendment, a misjoinder of plaintiffs. But there was in 
reality but one plaintiff, namely, the sheriff. He is the 
party authorized to sue. He has discretion in such cases, 
either to proceed against the recusant purchaser for the 
whole amount of his bid, or to re-sell the property, and 
hold him liable for any loss that may result. “There 
can be but one recovery for such failure, or refusal, to 
comply with the terms of sale; and as the act provides 
that the sheriff shall sue for the use of the party interes- 
ted, all persons so interested should be joined as usees. 
The money recovered, if any, goes into the sheriff's hands, 
and he is subject to the order of the court in distributing 
it among the usees. The amendment was proverly al- 
lowed.” 

Misjoinder of plaintiffs and causes of action was the very 
identical question in the case, and the extract quoted dis- 
tinctly and clearly decides both,—that the sheriff is 
the party; that there may be as many usees as there 
are persons interested; that there can be but one recov- 
ery; that the cause of action arises on the contract with 
the sheriff, by making the bid and failure or refusal to com- 
ply with the terms of sale when requested so to do by the 
sheriff. This decfsion in 31 Ga., we affirm. We might 
stop here. 

It is insisted by the very learned and able counsel for 
the defendant in error, “that there is a case in 12 Ga., 189, 
The Governor, for the use of G. W. Moore and M. H. 
Myrick, vs. Hicks et al., in conflict with the casein 31 Ga., 
393, just quoted, and that the case in 12 Ga., 393, was de- 
cided in 1852, before the statute of 1858, which it is conten- 
ded made the decisions of the supreme court the law tothe 
same extent as if enacted into a statute, and, therefore, 
that the case in 12 Ga. is the law and controls this case.” 

For the sake of this argument, let all this, except the 
conflict, be conceded. We suppose that the learned coun- 
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sel will not contend that the force of the statute of 1858 
goes further than the decision in the particular case. It 
does not enact into a statute the argument of the organ 
of the court delivering the opinion, and the reasons for 
the opinion. The case in 12 Ga. was an action of debt 
on a sheriff’s bond, for the use of G. W. Moore and M. 
H. Myrick and Moore & Myrick, three separate and dis- 
tinct plaintiffs, suing in the name of the governor for 
their use severally. The declaration stated that one of 
the plaintiffs, George Moore, recovered $928.98, principal, 
and $68.03, interest, besides cost, in November, 1842, on 
an attachment against Elkanah Sawyer and Littleberry 
Boon; that Matthew H. Myrick, another plaintiff, recov- 
ered, at the same time, of Elkanah Sawyer, a judgment 
for $747.41, principal, and $54.81, interest, besides cost; 
and that Moore & Myrick, purchased jointly and took by 
assignment to Myrick, for the use of himself and Moore, 
a fi. fa. against Sawyer and Boon, from one Littleberry 
Lucas, dated in August, 1542, for $1,278.00, principal, 
aud $65.44 interest, besides cost. The breach alleged 
was that Hicks, the sheriff, sold the property of Saw- 
yer, the defendant, to the amount of $3,600.00 on these 
several executions; that, by a verdict by a jury upon a 
collateral issue, there was found to be still in the sheriff ’s 
hands $1,024.06 of the proceeds of the sale of the defen- 
dant’s property, unaccounted for. Upon this statement 
of facts, the action was brought upon the bond and the 
failure of the sheriffto pay over that money. At the trial, 
the declaration was demurred to. One ground was mis- 
joinder of plaintiffs and several causes of action in the 
same writ. The court sustained the demurrer, but al- 
lowed the party to amend, which he declined to do, and 
the case was dismissed. Judge Lumpkin, the organ of 
the court, said: ‘“ That the objection was well taken, and 
fatal. Courts will not in one suit take cognizance of dis- 
tinct and separate claims of different persons; where the 
damage as well as the interest is several, each party 
injured must, in that case, sue separately.” 
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We hold that the decision in that case, affirming the case, 
as applied to the facts of that case, is good law. We think 
there is a clear distinction between the case in 12 Ga. and 
the case in 31 Ga. 

The case in 12 Ga. was an action of debt. There was 
no privity between the plaintiffs; there was no commu- 
nity of interest; each party injured could have maintained 
a separate suit for his interest until the penalty of the 
bond was exhausted. The priority and dignity of the 
several claims and the apportionment of the fund to them, 
could not properly have been made in that suit. 

The case in 31 Ga. was in the nature of action of as- 
sumpsit, arising upon the contract made with the sheriff 
by the bid, in which all plaintiffs in judgment were alike 
interested. There could be but one recovery on that con- 
tract,and those who were not parties to the suit could not 
participate in the fund recovered. The sheriff was under 
the direction and control of the court. It was his duty 


to sue and bring the money into court, when recovered, 
for distribution. 

We therefore reverse the ruling of the court below in 
this case, awarding a non-suit and dismissing the case, and 
direct the same to be reinstated. 

Judgment reversed. 


ECHOLS vs. HEAD & COMPANY. 


There is no vendor’s lien in Georgia. The right to attach for pur- 
chase money is a privilege, not a lien. 

(a.) Therefore, a note with personal security having been given for 
the purchase money of a horse, that the vendor subsequently 
bought back the horse and thereby destroyed his right to attach, 
did not release the surety on the note. 


Principal and Surety. Liens. Attachment. Vendor 
and Purchaser. Before Judge ERWIN. Clarke Superior 
Court. May Term, 1881. 


Reported in the decision. 
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J. W. Ecnots; Pore BaRROwW, for plaintiff in error. 


S. P. THOMAS; L. W. THOMAS, for defendant. 


SPEER, Justice. 


Head & Co., brought their suit on a note in a justice’s 
court against John Austin, as principal, and Joseph H. 
Echols, security. An appeal was taken by Echols from 
the justice’s court to the superior court. Under the 
charge of the court and evidence submitted, a verdict was 
had in favor of the plaintiffs. Defendant Echols made a 
motion for a new trial, which was refused by the Court, 
and he excepted. 

The ground of complaint relied upon in this Court was 
an alleged error in the charge of the court in the follow- 
ing language: 

“ The defendant, Echols, further insists that he has been 
discharged from all liability on said note by the act of 
the creditor in buying back the horse in question from 
the principal debtor, Austin, for the reason that the right 
of attachment for the purchase money was thereby des- 
stroyed by the act of the creditor, and insists that his 
right of attachment was a security for the collection of 
the debt which the creditor was bound to hold for the 
benefit of the surety, would perhaps be sound if this 
right of attaching for the purchase money gave the creditor 
a prior lien upon the property attached, to the exclusion of 
other liens of older date than the levy of the attach- 
ment. But inasmuch as this lien dates only from 
the date of the levy of the attachment, this right 
is not such a security as the law means when it pro- 
vides for the discharge of a surety by the surrender of 
a security held by the creditor. The act therefore of the 
creditor in buying back this horse from the principal, if he 
did so, is not such an act as would discharge the surety, 
upon the ground that the holder of the note has discharged 
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or surrendered a security which he held for the payment 
of the debt.” 

After carefully looking through the record and the evi- 
dence submitted, we are of opinion that the charge of the 
court was correct, and the law of the case under the 
proofs submitted. 

The view insisted upon by the counsel for plaintiff in 
error, and so earnestly pressed, is, that inasmuch as these 
defendants in error purchased of the principal, Austin, the 
horse which was the consideration for the note sued on, 
they thereby deprived themselves of the legal right to sue 
out an attachment for the purchase money against the 
property, and this was an act that increased the risk of 
the security and discharged him. Theerror of this view 
consists in the fact that under our law a vendor has no 
lien for the purchase money, on personalty, superior to 
older liens. The law gives him the right to attach for the 
purchase money, but no preferred lien is given him that 
gives him a priority. There was no security surrendered. 
here, for the law gave him none. The case relied upon 
by counsel from the Louisiana Reports would be in point 
if a creditor had a lien for the purchase money in this 
state, as they have in Louisiana. There, such a transac- 
tion was held to discharge the surety, because he surren- . 
dered in the re-purchase of the property the lien which the 
law gave him, and which he was bound to hold for the 
protection of the security, as well as for himself. The 
failure of a creditor to preserve a lien which he had on 
property of the principal debtor was held to discharge a 
surety. For instance, where a creditor failed to record a 
mortgage within the time prescribed it was held to 
operate asa discharge of the surety. 27 Ga., 428. Buta 
mere failure by the creditor to sue as soon as the law 
allows, or negligence to prosecute with vigor his legal 
remedies, unless fora consideration, will not release the 
surety. Code, §2154. 

If sureties desire acreditor to be diligent the law clothes 
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them with power to press him to his duty, and if he fails 

or refuses the surety is released. But mere delay to sue 

alone when he has not been notified brings no such relief. 
Let the judgment below be affirmed. 


TOMPKINS ws. PHIPPS. 


. If a non-suit must necessarily have been awarded, although the 
reason assigned for its grant may have been wrong, yet the grant 
itself will be upheld. 

. Where an award on its face showed that it was rendered in 
Dougherty county, a 7. fa. could not issue from Baker superior 
court founded thereon. Inaclaim case arising under such a 7. /a., 
these facts appearing from the plaintiff's evidence, a motion to dis- 
miss the levy would be sustained. The court having granted a 
non-suit, and the effect being the same, the ruling will be affirmed. 


Arbitrament and Award. Jurisdiction. Executions. 
Non-suit. Before Judge FLEMING. Baker Superior 
Court. May Term, 1881. 


Reported in the decision. 


WARREN & Hosss; D. A. VAson; W. E. SMITH, for 
plaintiff in error. 


A. L. HAWES; O. G. GURLEY; D. H. POPE, for de- 
fendant. 


SPEER, Justice. 


This was a claim case pending in the superior court of 
Dougherty county. Plaintiff in error, on the trial, read in 
evidence to the jury a fi. fa. issuing from the superior 
court of Baker county in favor of plaintiff vs. Littleton 
Phipps, dated 26th June, 1874, for the principal sum of 
seven hundred and eighty seven dollars and six cents 
principal, besides interest and costs, with the entry of 

v 68—11 
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levies thereon, and proved the defendant in f. fa. was in 
possession of the property levied on at the date of the 7. 
fa. and up to 1874 or 1875, at his death. He also offered 
in evidence a certified copy of the award and judgment 
in the case, of which the following is a copy, upon which 
the 7. fa. issued: 


“GEORGIA—Dougherty county : 
ALBANY, June 2oth, 1873. 

In the arbitration between Littleton Phipps, E. Tompkins and H. 
J. Cook & Son, submitted to us as arbitrators, after hearing the evi- 
dence submitted to us, we award that there is a balance due to 
Eubanks Tompkins by Littleton Phipps, after payment and extinguish- 
ment of all demands against said Eubanks Tompkins in favor of 
Littleton Phipps, as submitted to us, the sum of eleven hundred and 
fifty-six dollars and seventy-eight cents, with interest from the first day 
of January, 1870, which said sum we award that the said Eubanks 
Tompkins recover of the said Littleton Phipps, together with all costs ; 
and we further award, there is due, and owing to Hamlin J. Cook & 
Son, on account of advances made by them for said Eubanks Tomp- 
kins, on the faith of the rent of the place of said Eubanks Tompkins, 
in the hands of the said Littleton Phipps for the year 1869, the sum of 
three hundred and sixty dollars and thirty cents, and that the said 
Cook & Son recover of said Phipps the said sum, with interest from 
zoth September, 1869, and that the sum be a credit in their favor in 
the amount stated, balance in favor of Eubanks Tompkins, after de- 
ducting said sum due to said Eubanks Tompkins, to be recovered by 
him out of the said Littleton Phipps, the sum of seven hundred and 
eighty-seven dollars and six cents, with interest from 1st January, 
1870. As to compensation to us, as arbitrators for our service, we 
award ourselves the sum of one hundred dollars, each, to be divided 
and paid by the said Eubanks Tompkins and Littleton Phipps, res- 
pectively, which amount was agreed to by counsel for the parties as 
reasonable and just. RICHARD F, Lyon, 

JOHN A. Davis, 
Arbitrators.” 


Plaintiff in 7. fa. having closed his case, counsel for 
claimant then moved for a non-suit, upon the ground that 
the fi. fa. in this case, does not follow the judgment in 
this, to-wit: that the award and judgment gave Tomp- 
kins a judgment vs. Phipps for $1,156.75, and the 7. fa. is 
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fora less sum, to-wit, the sum of $787.60; which motion 
was sustained by the court, and plaintiff excepted. 

In the argument before this court, counsel for defendant 
insisted that the judgment of the court in non-suiting 
plaintiff was right, even though the ground upon which 
the same was rendered was error, because they allege 
by the record, it appears that the 7. fa. levied issued 
from the superior court of Baker county, and the award 
shows upon its face it was made in the county of Dough- 
erty, and it does not appear that there was any case pend- 
ing in Baker county to authorize it to be entered and 
made the judgment of the court in Baker county, from 
which the fi. fa. issued ‘ 

Section 4242 of the Code provides: ‘After the arbi- 
trators shall have made up their award, they shall furnish 
each of the parties with a copy thereof, and return the 
original award to the next superior court of the county 
where the award was made, and said award shall be en- 
tered on the minutes of said court.” 61 Ga., 72. 

From an inspection of this award, the same having been 
offered as the judgment on which the 7. fa. from Baker 
county issued, it appears that it was made in the county 
of Dougherty,and the statute required it be returned to,and 
entered and made the judgment of, the superior court of 
that county, and not of Baker county. Inasmuch as this 
point is fatal to the success of the cause of the plaintiff 
in error, as presented by this record, and must be fatal 
below, we can see no good reason to reverse the judg- 
ment complained of here, as set forth in the bill of ex- 
ceptions, whether the ground upon which it was rendered 
was right or wrong. A reversal could not benefit him, 
if the record speaks the truth; and, therefore, without 
considering or adjud, ing the points made in the bill of 
exceptions, the judgment of the court below -must be 
affirmed, on the ground that the record now before us 
discloses the fact that the award was made in the county 
of Dougherty, and the 7. fa. upon the same issued from 
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the superior court of Baker county, and hence the judg- 
ment below non-suiting the plaintiff was right. It might 
have been more regular to have dismissed the levy, but 
the effect is the same. 

Let the judgment be affirmed. 


ZACHRY vs. ZACHRY. 


. Where a 7. fa. is claiming money in the hands of a sheriff, no order 
is necessary to withdraw it in order to make another levy. 

. The variance between af. fa. and the judgment on which it is 
founded must be material, in order to be good as a ground of ille- 
gality. 

. A mere general allegation that a levy is excessive, with no facts 
showing such excessiveness stated, is not good as a ground of ille- 
gality, no disproportion between the 7. fa. and the property on which 
it is levied being apparent. 

. That the land levied on does not belong to the defendant is no 
ground for an affidavit of illegality. 

. The description of the lots levied on in this case was by the num- 
number of acres, the number of the lots, the number of the district, 
and name of the county, both as formerly and also as at present 
constituted, and was sufficient. 

. The bill of exceptions in this case being apparently sued out for de- 
lay only, ten per cent. damages are awarded. 


Illegality. Executions. Practice in Superior Court. 
Levy and Sale. Practice in Supreme Court. Before Judge 
STEWART. Rockdale Superior Court. February Ad- 
journed Term, 1881. 


Reported in the decision. 
A. C. McCALLA, for plaintiff in error. 
Jno. J. FLoyp, for defendant. 


CRAWFORD, Justice. 


1. This case arose upon an affidavit of illegality which 
was filed by A. B. Zachry to an execution against him in 
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favor of Mattie J. Zachry. The first ground taken was, 
that certain property of his had been previously sold un- 
der this 7. fa., and that the funds arising from said sale 
were before the court for distribution under the claim of 
older and other judgment liens, which had been returned 
to the court; that the said 77. fa. had been taken and re- 
levied without an order of the court. 

The only return which is necessary to be made of an ex- 
ecution to claim money in the hands of the sheriff, is to 
deposit with him the 7. fa. It is insisted, however, that 
the same rule which governs claim cases is applicable to 
this, and that to make another levy an order of the court, 
withdrawing the execution, is necessary. We cannot so 
hold. Wherea claim to the property levied is interposed, 
the law inakes it the duty of the sheriff to return the exe- 
cution, with the claim papers, to the proper court, that the 
tight of property may be decided. But no such return is 
required where the sheriff holds several 7. fas., contesting 
with each other for the money in his hands; so that sim- 
ply being in his hands with others to claim money, is no 
legal reason why an order of the court is necessary to pro- 
ceed with it, if there be nothing else in the way. 

2. The second ground is, that the 7. fa. does not follow 
the judgment, in this, that the judgment is against A. H 
Zachry and L. H. Zachry, and the ff. fa. against A. H. 
and L. H. Zachry. The difference between the judgment 
and the f. fa. must be material, otherwise it will be held 
good. The materiality here is not apparent. 

3. The third ground is, that the levy is excessive. There 
are no facts set out, and no reason given why the levy is 
excessive. The fi. fa. being for about $1,000.00, besides 
the accumulating interest, and the quantity of land not 
appearing to be more than sufficient to bring the amount, 
we see nothing illegal in the levy on this ground. 

4. The fourth ground is, that the land levied upon is 
not the land of the defendant. If that beso, it is a mat- 
ter about which he need give himself no concern, but al- 
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low the real owner to protect, in the proper way, his own 
property from an improper sale. 

5. The fifth ground is, that the levy does not properly 
describe the land. The land is described by the number 
of acres, the numbers of the lots, the number of the dis- 
trict, and the name of the county in which it formerly 
was, as well as that in which it nowis. If there be any 
misdescription in any way, it should have been set out; 
none appearing, the levy is correct. 

6. The defendant in error insists that the writ of error 
in this case was sued out for delay only, and that damages 
should be given to the plaintiff below. This seems so 
manifest to us, that we cannot refuse to recognize the 
right of the plaintiff in 7. fa. to have the same awarded, 
and the judgment is therefore affirmed, with ten per cent. 
damages to be entered in the remitter, and recovered of 
the said plaintiff in error. 

Judgment «affirmed, with ten per cent. damages. 


Woops vs. PEARCE. 


. In 1855 a slave could not acquire title in Georgia by descent or oth- 
erwise, nor could a valid trust be created in his favor. 

. The act of 1819, which provided that free persons of color could 
acquire and hold real estate in Georgia, except in certain cities, and 
that the same should remain in the owner or his or her descendants 
after death, contemplated that such descendants would be free per- 
sons of color. Therefore, where a free person of color died in 1855, 
leaving an estate and no heir save a slave, the title did not vest in 
him; nor did it subsequently vest upon his emancipation. 


Title. Slaves. Estates. Equity. Inheritance. Be- 
fore Judge WILLIS. Muscogee Superior Court. Novem- 
ber Adjourned Term, 1881. 


Reported in the decision. 


Cary J. THORNTON; G. E. THoMaAs, for plaintiff in 
error. 
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PEABODY & BRANNON, for defendant. 


SPEER, Justice. 


John Woods, the plaintiff in error, filed his bill against 
defendant, alleging that in 1840, his mother, Celia Woods, 
a person of color, was set free and emancipated in Florida, 
and soon thereafter removed to Columbus, in Muscogee 
county, of this state, and by her energy and industry 
accumulated a considerable estate; while she lived there 
and carried on her business, one Lee was her guardian or 
trustee, and as such held the title and possession of her 
estate. In the year 1852,she purchased of one Robinson 
the northeast corner of lot number 54, in the Coweta 
reserve, and lot 55, all situated in the Coweta reserve, ac 
the Coweta Falls, on Chattahoochee river, in Muscogee 
county, at the price of $1,000.00. At the time of the pur- 
chase she paid through her guardian eight hundred dollars 
to Robinson, and Robinson made a deed in fee simple to 
said Lee as guardian of said Celia. She afterwards paid 
Robinson the balance of purchase money. That said 
Celia went into possession of the land and so remained 
till her death, which occurred in 1855. Said deed was 
never recorded, and the same is lost or destroyed. After 
the death of Celia, Lee controlled the property, and in 
the year 1856 sold it to Tillman J. Pearce, the defendant, 
for the sum of one thousand dollars, and made him a deed 
in hisown name. That Pearce had full knowledge that 
Celia owned said land and died in possession, and that 
Lee held it as guardian of Celia. That afterwards Pearce 
sold the land to innocent purchasers for value, who had 
no knowledge of the fraud between Lee and Pearce. 
Afterwards complainant brought his suit in ejectment to 
recover said land against the parties in possession, and 
failed, because they were innocent purchasers, and with- 
out notice. 

Complainant avers that his mother, Celia, was a slave 
before her emancipation in Florida, in 1840, and complain- 
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ant was a slave until his emancipation by the results of 
the late war. He avers Lee has died, and his estate was 
insolvent and has been fully administered. Avers Lee 
never sold the property as guardian at the death of said 
Celia for a division among her heirs, and the same has 
never escheated to the state. Charges that Pearce well 
knew how Lee held said land; that he had no title only 
as guardian, but he combined and confederated with Lee 
to defraud the heirs and representatives of said Celia, and 
for this purpose he gave Lee one thousand dollars for his 
title, and he placed and transferred the same into the 
hands of innocent purchasers for value. He avers the 
property in the hands of Pearce was worth $1,500 00 and 
is now worth $5,000.00. 

Complainant avers he is the child and sole heir at law 
of said Celia, and that he had no knowledge of the title 
of his mother until 1878, and no knowledge of the fraud 
until the year 1879, on the trial of the ejectment cause, 
when Pearce then promulgated it as a witness from the 
stand. The prayer is for Pearce to be decreed to pay 
complainant the value of the property with interest, and 
for general relief. 

To this bill counsel for defendant demurred, and moved 
to dismiss the same, which motion the court sustained, and 
plaintiff in error excepted. 

Taking the facts stated in the billas true (as a demurrer 
is made thereto) has complainant any cause of action set 
forth, or right to recover under the allegations and charges 
of his bill? 

It appears that his mother, Celia, was emancipated in 
1840. By the act of 22d December, 1819 free persons of 
color were allowed to hold and acquire real estate in Geor- 
gia, except in the cities of Savannah, Augusta and Darien, 
and the statute declares “the same shall remain in the 
owner or in his or her descendants after his or her death.” 
Cobb's Digest, 995. But while it is true, that under the 
act of 1819 real as well as personal property, thus ac- 
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quired by free persons of color, on their death intestate 
descended to their descendants or heirs at law, it was cer- 
tainly contemplated that those descendants who were to 
take should likewise be free persons of color. But com- 
plainant was born before his mother was free, and was a 
slave at his birth, and so continued until emancipation. . 
Under the laws in force at the death of Celia Woods, in 
1855, in this state, no slave could acquire or hold title to 
property. They were chattels and could acquire no pro- 
perty, either by destent or purchase, and were incapable 
of holding such title. Their acquisitions even belonged to 
their owner. 25 Ga., 430; 64 Jd., 32. 

And although this bill is filed after the complainant has 
been emancipated, yet at the death of his mother, when 
the titke would have descended to him, if at all, he was a 
slave and incapable of inheriting or acquiring an estate of 
any kind. 46 Ga., 399. 

Neither could any valid trust be created either by con- 
tract or by operation of law for the benefit of a slave then 
being, and to continue to live in the state, within the lim- 
its of the state. 58 Ga., 118. The rights of the complain- 
ant must be construed under the law as it existed at the 
death of Celia Woods in 1855, and at that time no title 
descended to him by reason of his incapacity to acquire 
or inherit it, and while it would seem just and natural that 
this property, the fruits of the industry and labor of the 
deceased mother, according to the statements in the bill, 
should have descended to and been enjoyed by her de- 
scendant, “yet, the mandatory requirements of the 
statutes in force in 1855, which must control this question, 
leave us no discretion.” 

Let the judgment of the court below be affirmed. 
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MURDOCK vs. HUNT. 


1. The grant of letters of administration in a contest between rela- 
tives of a decedent, should be to the next of kin, according to the 
law of relationship and distribution. The law of relationship should 
not be relied on to the exclusion of that of distribution. 

(a.) Therefore, where neither of the applicants are distributees, the 
court should not charge as a matter of law that the nearest of kin 
by the law of relationship is entitled to letters, although the ordi- 
nary, or, on appeal, the jury, might take that into consideration, 
with other qualifications, in deciding the contest. 

2. Where a person clearly entitled to administer upon an estate, and 
with no other person equally near of kin, selected one of two con- 
testants to administer on the estate, and the jury found in favor of 
that contestant, the verdict will be upheld, even though the charge 
of the court was not strictly correct. 

3. Should such a selection be in writing? Quere. 


Administrators and Executors. Estates. Before Judge 
ERWIN. White Superior Court. May Term, 1881. 


Reported in the decision. 


A. F. UNDERWOOD & SON; J. J. KIMSEY, for plaintiff 
in error. 


C. H. SUTTON; W. T. CRANE; W. H. WILLIAMS, for 
defendant. 


JACKSON, Justice. 


This was a contest for letters of administration, on 
appeal to the superior court of White county from the 
ordinary. The jury, under the facts and charge of the 
court, found that the defendant in error and caveator was 
entitled thereto, over the plaintiff in error, who was the 
applicant for the letters, and the refusal of the court to 
grant to the latter a new trial, is the error assigned here: 

1. The applicant is the great-grandson of the intestate, 
the caveator the grandson; and at the time of the death 
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of the intestate, neither was entitled to any share of his 
estate—their parents, or grandparents, being then in life, 
and distributees thereof. The great-grandson was inter- 
ested in the estate at the time of the application—his 
parents and grandparents being dead; the grandson was 
not, his mother, an heir at law and distributee, being alive, 
and being the only living distributee of the estate of the 
intestate. Under this state of facts, the court charged the 
jury to the effect that the grandson was entitled as next 
of kin, being nearer to the intestate than the great- 
grandson, and neither being distributees of his estate at 
the time of his death. The Code declares the next of 
kin, according to relationship and distribution at the time 
of the death, entitled. Code §§2494-2. Thus the statute con- 
templates not only relatives, but relatives entitled to dis- 
tribution; and neither of these is, or was ever, a distributee 
of this estate. The grandson is a distributee of no estate, for 
his mother is living, and memo est haeres viventis ; the great 
grandson is not a distributee of this estate, but of that 
of his ancestor upon whom the inheritance fell at the 
death of the intestate. Under the law of relationship 
and distribution, therefore, neither the applicant nor the 
caveator was entitled, for neither is, or was at the death, 
a distributee of this estate. We cannot say, therefore, 
that the court was right in charging the jury, that as matter 
of law the grandson was entitled, as next of kin. In 
such a contest, on such facts, perhaps the grant to the 
one or the other rested in the discretion of the ordinary, 
and on the appeal in that of the jury, under the instruc- 
tions of the court as to nearness of blood, qualifications, 
interest at the time of the application for or against the 
estate, etc. For neither being a distributee, it would seem 
that neither on account of mere nearness of blood, both 
under our Code and the law before the Code, would be 
absolutely entitled to letters. See 25 Ga., 624; 29 J0., 
519; 31 /b., 624; Williams on Executors v. I, pp. 485, 


491, 492. 
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2,3. Who then is entitled? Under the facts this record 
discloses, the mother of the caveator is clearly entitled, 
for she is the only living person at the date of the appli- 
cation who was next of kin according to the law of rela- 
tionship and distribution when the intestate died. And 
being so entitled, the record shows that she designated her 
son, the caveator, to take the administration. Therefore, 
whether the charge be right or wrong, no harm was done 
by it; because the fact that the only person entitled 
clearly to letters designated the person to whom the jury 
by their verdict granted them. ~ 

A point was made by the counsel for plaintiff in error, 
who argued his cause with much learning and zeal, that 
this designation should have been in writing under section 
2494, sub-section 4 of the Code; but that sub-section ap- 
plies to cases where there are several who are next of kin. In 
such cases there are obviously good reasons why the choice 
of one of them should be in writing, to avoid all dispute 
among many equally entitled and standing in the same 
degree ; but here but one was so entitled, and she chose 
her son to act. It seems to us to come rather under the 
spirit of sub-sections 6, 7 and 10, of §2494; and a designa- 
tion in writing not to be essential. 63 Ga., 458. 

But be that as it may, the testimony before the jury 
that she did designate the caveator was not objected to; 
it went before them as evidence and makes the verdict 
stand as required by the evidence. 

Besides, should the case be remanded for a new trial, 
she would then designate her son to act, and if necessary 
make the selection known in writing. 

Therefore, while we doubt that the charge of the court 
is precisely the law, in that it seems to ignore the law of 
distribution in this case, because neither contestant was a 
distributee, yet as the grandson is more nearly related to 
the intestate than the great-grandson, we will not send 
the case back on this doubt ; but affirm the judgment de- 
nying the new trial mainly on the ground that the person 
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entitled to administration selected the defendant in error, 
and thus made him entitled to stand in her shoes and ad- 
minister her father’s unadministered estate. 

We do not think that his being a crediter, even if he is, 
should defeat the grant. Under our law, when there are 
no next of kin, it may entitle him (sub-section 5 of sec- 
tion 2494); and if neither be next of kin, the applicant nor 
himself under the law of distribution, the fact that he isa 
creditor would add to his claim. On the whole the 
verdict ought to stand. 

Judgment affirmed. 


VENABLE vs. HOWARD, ordinary, for use. 


. There was evidence in this case on which to found the charge as 
given by the court. 

. After January 1, 1863, a guardian had no right to invest the Confed- 
erate money of his ward in his hands, except for state securities, 
without an order of the superior court. If he did so, he be- 
came liable for the value of such money at the time it was so in- 
vested. 


Charge of Court. Guardian and Ward. Confederate 
Money. Before Judge ERWIN. Jackson Superior Court. 
February Term, 1881. 


Reported in the decision. 


W. L. MARLER; J. B. ESTES & SON, for plaintiff in 


error. 
W. I. PIKE, for defendant. 


SPEER, Justice. 


The defendant in error brought his action on a guar- 
dian’s bond, given by John Venable, as principal, and 
William M. Duke and H. C. Appleby, as securities, to 
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recover an amount claimed to be due by the guardian to 
his ward, Terrell Wood. Ona former trial, a verdict was 
returned for the defendants, but on a motion for new trial 
and to set aside the verdict, the court granted a new trial, 
as against Venable, the principal in the bond, but refused 
it as to the securities, holding that they had been dis- 
charged by the act of Terrell Wood, the usee. The present 
trial, therefore, presented an issue between the usee of 
the bond, and the principal, Venable, alone. On the trial 
a verdict was, under the evidence and charge of the court, 
returned in favor of the plaintiff, a motion for a new trial 
was made on the grounds as set forth in the record, which 
was refused by the court, and defendant excepted. 

The grounds of the motion for a new trial, were: 

(1.) Because the verdict is contrary to the evidence and 
to the weight of evidence. 

(2.) Because the verdict is contrary to law. 

(3.) Because the court erred in charging the jury, “ that 
the defendant had no legal right to loan out the Confed- 
erate money, or invest the same after the first day of Jan- 
uary, 1863 (except for state securities), without an order 
from the superior court, and if the defendant, without an 
order from the judge of the superior court, invested the 
Confederate money in the currency known as seven-thir- 
ties, then the defendant is liable for the value of such 
Confederate money at the time he so invested it.” 

Counsel for plaintiff in error, in his argument before 
this court, relied mainly for a reversal upon the last ground 
in the motion, alleging as error that there was no sufh- 
cient evidence before the jury of an investment by plain- 
tiff in error, upon which to rest this charge, but that the 
plaintiff in error merely exchanged one species of Confed- 
erate currency for another, which, though known as seven- 
thirties, was in the similitude of Confederate currency, and 
passed as such, and that said currency having perished on 
his hands, plaintiff in error was not liable to respond for 
the value thereof. Whatever may have been the testi- 
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mony of the plaintiff in error on this point (and he was 
the only witness), when he answered the interrogatories 
propounded to him, it is equally true that when he made 
his returns to the ordinary, touching this fund, he did re- 
turn it as “invested” in the Confederate seven-thirties, 
and this return was verified by his oath ; and his version 
of it when thus made, and when the matter was fresh in 
his mind, the jury could believe in preference to his pres- 
ent recollection. We think there was sufficient evidence 
for this charge, under the facts before the jury, and the 
rule of law, as given in charge, is one that has been re- 
peatedly recognized by this court. See Code, $§1833, 2330; 
$4 Ga., 291; 52 /b., 600; 48 /b., 471. 
Let the judgment of the court below be affirmed. 


ISAACS vs. DAVIES. 

If a servant be employed for five months at a specified rate per month, 
payable monthly, and pending the employment he be wrongfully 
discharged, he may, in his option, sue at the end of each month, 
and a recovery for one month will be no bar to a suit at the end of 
the next month. 


Master and Servant Actions. Former Recovery. Be- 
fore Judge PATE. Pulaski Superior Court. November 
Adjourned Term, 1880. 


Reported in the decision. 
L. C. RYAN, by brief, for plaintiff in error. 
KIBBEE & MARTIN, for defendant. 


CRAWFORD, Justice. 


It appears by the record in this case that Isaacs, the 
plaintiff in error,employed Davies, the defendant in error, 
to clerk for him for five months, at $35.00 a month, pay- 
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able at the end of each month. That soonafter Davies 
commenced work he was detained three or four days there- 
from by the sickness and death of a child, Isaacs, however, 
consenting to his absence. Upon his return, Isaacs refused 
to allow him to continue in his service, or further to per- 
form his contract, but discharged him. 

At the end of the first month Davies sued him and re- 
covered judgment for $35.00, which was paid. At the 
expiration of the second month Davies brought suit for 
that month’s wages. Isaacs pleaded the general issue and 
the former judgment in bar of this suit; the court gave 
judgment, under the proofs, for the plaintiff, Davies, for 
$35.00, as the amount due on the second installment for 
his wages. Certiorart was granted Isaacs, and upon the 
hearing thereof it was dismissed, and he excepted. 

The record shows that there was no disagreement be- 
tween the parties as to the terms of the contract, though 
there was as to the cause of the discharge. The contract 
was for five months, at $35.00 a month, payable monthly. 
This being so, the first judgment was no bar to the second 
suit, and settled nothing, except that the first month’s 
wages were due and unpaid. Had Isaacs continued egiert 
in his service and failed or refused to pay him at the end 
of each month, no one would question his liability to suit 
and judgment. If, then, he discharged him wrongfully, 
he did not, and could not thereby discharge himself from i 
liability. If Davies kept his part of the contract, or of 
fered to keep it, and was not permitted to do so by th 
acts of Isaacs, the latter cannot set up his own breach of 
the contract to discharge himself from its performance. 
See Code, §2939; 53 Ga., 82; Ist Story on Con. §§25 
(d.) 29. 

Judgment affirmed. 
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VENABLE, guardian, vs. CODY. 


A trustee may discharge himself from liability by showing that he re- 
ceived Confederate money at a time when it was the common and 
only currency, and when prudent business men were receiving it, 
and that it became worthless in his hands; but the facts and cir- 
cumstances under which it was received must be clearly and satis- 
factorily shown as evidence of good faith, and the burden is on the 
trustee. 

(a.) In the present case the trustee failed to sustain the onus thus cast 
on him. 


Guardian and Ward. Trusts. Confederate Money. 
Before Judge ERWIN. Jackson Superior Court. Feb- 
ruary Term, 1881. 


Reported in the decision. 


W. L. MARLER; J. B. Estes & SON, for plaintiff in 
error. 


W I. PIKE, for defendant. 


CRAWFORD, Justice. 


This case arose on a statutory proceeding instituted by 
Cornelia Cody against John Venable, her guardian, citing 
him to appear before the ordinary of the county, and sub- 
mit to a settlement of his accounts. The case was car- 
ried by appeal to the superior court, and upon the trial had 
the plaintiff recovered the sum of $482.97, besides inter- 
est. The defendant moved for a new trial, because the 
verdict was contrary to law and contrary to evidence, 
which motion was refused, and he excepted. 

The guardian was appointed, and received for his ward 
$495.30 in February, 1859. His defence to the suit was 
that the estate drifted into Confederate money, and was 
lost by the results of the late war between the states. 
And in further defence he pleaded a final settlement and 
receipt in full. 

v 68—13 
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The evidence shows that in payment of his ward’s es- 
tate he received his own note from the administrator of 
her father’s estate. He paid out from 1860 to 1863 inclu- 
sive, some small sums for which he had vouchers approved 
by the ordinary. It further appears that in September, 
1875, he went to the house of Cornelia Cody’s step-father, 
reaching there after dark, and just before or after mid- 
night, paid her fifty dollars in settlement of his liability 
as her guardian, and took her receipt in full. He told her 
that her estate had all gone into Confederate money and 
insolvent notes. No further explanation was given or 
showing made, and no exhibition of his management of 
her affairs. 

When it is remembered that the payment to him by the 
administrator of his ward’s father was in his own note; 
that no proof was offered to show that he ever had in his 
possession one dollar of either Confederate or any other 
kind of money set apart to his ward; that he made no 
statement to her of the manner in which her money had 
been used ; offered her neither Confederate money nor the 
insolvent notes which of right were hers; that he went 
after dark to her father’s, and about 11 o’clock by one 
witness, and after midnight by another, this receipt was 
obtained, we are not surprised at the finding of the jury. 
The more especially is this so, when we further remem- 
ber that even upon the trial of the case no testimony was 
produced to show that he had acted in good faith to pre- 
serve this estate, nor how, nor in what manner, he had 
failed to do so. 

Trustees have heretofore, and can now discharge them- 
selves from liability by showing that they received Con- 
federate money when it was the common and only cur 
rency, and when prudent business men were receiving it_ 
but the facts and circumstances under which it was re- 
ceived, must be clearly and satisfactorily shown as evi- 
dence of their good faith and the fairness of the transac- 
tion. 48 Ga.,471. The burden of proof is on them and 
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to discharge themselves they must produce it. Not hav- 
ing been done in this case, the judge committed no error 
in refusing a new trial. 

Judgment affirmed. 


BUTLER vs. DAVIS. 


In 1873 a constable could not levy a tax 7. fa. for more than fifty dol- 
lars. Ina claim case arising out of a sale under such a levy, the 
execution and sheriff’s deed were properly rejected from evidence 


Levyand Sale. Executions. Constables. Before Judge 
FLEMING. Early Superior Court. April Term, 1881. 


Reported in the decision. 

E. C. BOWER, by brief, for plaintiff in error. 

R. H. POWELL; KENNON & HOOD, for defendant. 
JACKSON, Chief Justice. 


On the trial of this claim, the claimant tendered in evi- 
dence a deed made by the sheriff to the land in contro. 
versy which was levied on by a constable for taxes of de- 
fendant in execution in the year 1873, the tax execution 
amounting to more than fifty dollars ; to the introduction 
of the tax execution and the deed the plaintiff in execu- 
tion objected on the ground that the constable had no 
legal power to make the levy, and the court sustained the 
objection, quashed the 7. fa., and there being no evidence 
for claimant, a verdict was had condemning the property, 
the proof being possession by defendant in 7. fa. since 
the judgment. 

We do not see why the court quashed the tax fi. fa. It 
was enough for the adjudication of the case at bar that 
the 7. fa. and deed be ruled out as not showing title in 
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claimant. The tax collector for the state and county 
should be heard thereon before it is quashed, it strikes us ; 
but it is whclly immaterial to the claimant what became 
of it, whether quashed or not, if his title through a sale 
under it was not good. Was the deed and f. /a., with 
entries, properly ruled out? That isthe question he is in- 
terested in, and which he properly makes on this writ of 
error. The fi. fa. was not properly directed. It should 
have been directed to all and singular the constables of 
this state; Code, $886; and the language of the Code is 
that it #ust be so directed. Perhaps, however, “to any 
lawful officer” isa substantial compliance, and under sec- 
tion 4, sub-section 6 of the Code, the 7. fa. may be upheld, 
as the section 886 does not declare it void unless so dir- 
ected. But nothing has been said here on that point. 
The ruling of the court below is that the constable could 
not levy a tax fi. fa. over fifty dollars, and therefore the 
deed and fi. fa. were ruled out as testimony for the clai- 
mant. 

The general rule is that levies shall be made by consta- 
bles of executions within the jurisdiction of justices of 
the peace, and sheriffs of those beyond it, and in the 
light of that general law we think that constables could 
not levy a tax fi. fa. for more than fifty dollars. These 
executions are directed to all and singular the sheriffs and 
constables, in order that the proper officer might levy; 
but as the penalty on a party suing in the superior court 
for a sum within the justice court jurisdiction was merely 
a loss of costs beyond justice court cost, and the sheriff 
would execute the mandate of the superior court even for 
such a sum, it was deemed necessary to restrict the sher- 
iff’s powers to levy in tax cases. Therefore the section 
888 of the Code, and the decision in 60 Ga., 466. 

Section 888 of the Code, construed in the light of the 
general law, means that sheriffs shall levy, if the tax exe- 
cution be for more than fifty dollars, and constables if for 
that sum or less, in the year 1873. 

The act of 1876 was passed after this levy, and cannot 
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affect the case. Besides, the execution is only signed 
D. M. Roberts, T. C., and it does not specify whether it 
was for state or county tax, or for both. Nor is there evi- 
dence that Roberts was tax collector, so as to explain the 
meaning of T. C. 

Taking the whole state of this execution, we think it 
very loosely drawn. A lot of land of 250 acres was sold 
and bought by claimant under it for five dollars, and the 
verdict subjecting it cannot be very wrong. We put the 
ruling, however, on the point that the constable could not 
make the levy, and that this warranted the court in ruling 
out the deed made by virtue of that levy and sale. 

When that deed was ruled out, the plaintiff had a right 
to the verdict, because the defendant had been in posses- 
sion since the rendition of the judgment. 

Judgment affirmed. 


JONES vs. CRAWLEY ef al. 


1. A will contained the following item: “I give and bequeath the 
whole of my estate, both real and personal, not disposed of above, 
to my three sons, (naming them) and my daughters (naming them) 
to be equally divided among them, #. ¢., the proceeds of all my pro- 
perty, none of which is to be sold except what personal property 
may be on hand at my death, and which cannot be equally distri- 
buted ; and should any of my children die, leaving no heirs, I de- 
sire that their vo rata share be equally divided amongst my living 
children and the grandchildren of any of my children that may be 
dead ; and I desire that all of my real estate Shall descend to my 
grandchildren after the death of my own children, and that no part 
of my estate shall ever be subject to pay the debts of any of ‘my 
daughters’ husbands:” 

Held, that such item created a life estate in the children with remain- 
der to the grandchildren of the testator. 

2. Where a levy has been made on realty as belonging to a defendant 
in fi. fa. who is in fact a life tenant, though, on proper case made, 
injunction may issue to restrain the sale of the remainder, yet the 
sale will not be therefore wholly enjoined, but the life estate may 
be sold. 
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. Where persons other than the defendant in 7. fa. seek to enjoin a 
sheriff's sale, on the ground that they have tendered a claim affida- 
vit and bond which the sheriff refused to receive, it should appear 
that such claim papers were in proper’ form and the security suffi- 
cient, and that the sheriff refused to receive them without good 


cause. 


Wills. Estates. Injunction. Equity. Before Judge 
STEWART. Pike County. At Chambers. May 14th, 1881. 


To the report contained in the decision, it is only nec- 
essary to add the following: 

A fi. fa. in favor of Jones was levied on certain land. 
Crawley, on behalf of himself and his children, filed a bill 
to enjoin the sale. He claimed as a life tenant under the 
item of his father’s will set out in the first head-note above, 
and for his children as remaindermen. He alleged the 
tender of a claim affidavit and bond to the sheriff on be- 
half of his children, and his refusal to receive them. The 


court granted an injunction, and Jones excepted. 


J. H. WALKER, for plaintiff in error. 


W. S. WHITAKER, for defendants. 


JACKSON, Chief Justice. 


The chancellor granted an injunction to restrain the 
judgment creditor from proceeding against the property 
of defendant in*execution at the prayer of the said de- 
fendant, in his own right and as next friend of his children. 
The allegation is that he has a life estate only and the 
children the remainder under the will of his father, which 
is exhibited to the bill. The fifth item of the will which 
disposes of the land in question is as follows: “I give 
and bequeath the whole of my estate, both real and per- 
sonal, not disposed of above, to my three sons (naming 
them) and to my daughters (naming them) to be equally 
divided among them, z. ¢e., the proceeds of all my property, 
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none of which is to be sold, except what personal property 
may be on hand at my death, and which cannot be equally 
distributed ; and should any of my children die, leaving 
no heirs, I desire that their fvo rata share be equally divi- 
ded amongst my living children and the grandchildren of 
any of my children that may be dead; and I desire that 
all of my real estate shall descend to my grandchildren 
after the death of my own children, and that no part of 
my estate shall ever be subject to pay the debts of any of 
my daughters’ husbands they now have or may hereafter 
have.” 

The bill alleged that the complainant had under this 
clause a life estate and his children a remainder, and that 
he had interposed a claim to that effect, but the sheriff 
had refused to receive the claim affidavit and bond, and 
therefore he prayed for the interposition of equity by 
injunction. 

We think that the complainant took under the clause 
of the will above stated a life interest and his children the 
remainder; but admitting this to be so, the injunction 
should not have restrained the sale of the life estate. 59 
Ga., 414. 

The chancellor says that this point was not made before 
him, and that he did not rule that the life estate should 
not be sold. But the prayer of the bill is to enjoin any 
sale, and of course this included the life estate; and the 
injunction restrains the sale of all as prayed for. 

Moreover it is not alleged that the surety tendered in 
the claim case was solvent, and it may be that the sheriff 
properly rejected the claim papers for that reason. 

To enjoin a judgment from proceeding, a clear case 
should be made that equity has jurisdiction, and it has 
none if the remedy at law be complete. It was complete 
if a proper claim with good security had been offered to 
the sheriff, and it must appear from the bill that such a 
one was offered, and that the sheriff without any good 
reason refused to accept the claim papers, before equity 
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will interpose. The presumption is that the officer did 
his duty, and it requires a distinct allegation to the con- 
trary to rebut that presumption. 

The court therefore erred in granting the injunction as 
prayed for, and the case is remanded that action be taken 
below, so as to conform to this opinion. 

Judgment reversed. 


GIRTMAN vs. STANFORD. 


. Where the affidavit to obtain a distress warrant alleged that certain 
rent was due, and a counter-affidavit was filed which stated that 
the sum distrained for was not due, it was in accordance with the 
Statute, and was not demurrable. 

. When a counter-affidavit to a distress warrant has been dismissed 
on motion of plaintiff, the case passes out of the jurisdiction of 
the court, and a judgment for the rent claimed cannot be rendered. 


Distress Warrant. Landlord and Tenant. Practice in 


Superior Court. Judgments. Before Judge Hoon. 
Decatur Superior Court. May Term, 1881. 


Reported in the decision. 


TERRELL, GURLEY & MORRISON, by JAcKSON & LUMP- 
KIN, for plaintiff in error. 


No appearance for defendant. 
SPEER, Justice. 


A distress warrant was issued in favor of defendant in 
error against plaintiff in error for four bales of low mid- 
dling cotton, alleged to be worth one hundred and eighty 
dollars. Tothis warrant plaintiff in error filed a counter- 
affidavit. On the trial, defendant in error demurred to 
the counter-affidavit, which demurrer the court sustained, 
and dismissed the affidavit. 
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Defendant in error then moved to enter up judgment 
against plaintiff in error without evidence, or without sub- 
mitting the same to a jury, to which plaintiff in error ob- 
jected. The objection was overruled, and the court allowed 
judgment to be entered against the plaintiff in error, and 
his security on his bond for the amount of his alleged debt, 
with interest and cost. To these judgments of the court 
plaintiff in error excepted and assigns the same as error. 

1. The counter-affidavit, made by the plaintiff in error 
to the distress warrant, sworn to by him, alleged “ that the 
sum distrained for under a warrant issued in favor of U. 
S. Stanford against deponent, for one hundred and eighty 
dollars, alleged to be due said U. S. Stanford by deponent, 
ts not due.” 

The Code, $4083, declares: ‘‘ The party distrained may 
in all cases replevy the property so distrained, by mak- 
ing oath that the sum, or some part thereof, distrained for 
is not due,” and give security for the actual condemnation 
money, etc. 

Under this section, the defendant may arrest the war- 
rant, either by.swearing that the sum distrained for is not 
due, or that some part thereof is not due; and, in exam- 
ining the record, we are of opinion that the counter-affidavit 
was in full, if notin literal, compliance with the statute. 
He swore “the sum distrained for was not due ;” and that 
is what the statute required him todo. We are of opin- 
ion the court erred in sustaining the demurrer and dis- 
missing the affidavit. 

2. As tothe other assigned error, that after said affidavit 
was dismissed the court allowed the defendant in error to 
enter a judgment, without evidence and without a jury, 
against the plaintiff and his security on the replevy bond, 
this court has ruled, “the counter-affidavit to a distress 
warrant for rent brings the case into court, and when said 
affidavit is dismissed on motion of the plaintiff, the case 
passes out of the jurisdiction of the court, and is remanded 
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to the sheriff, by operation of law, there being no longer 
any case in court.” 61 Ga., 199; 63 J0., §19. 
Let the judgment of the court below be reversed on 
both of the grounds taken in the assignments of error. 
Judgment reversed. 


THE WESTERN AND ATLANTIC RAILROAD COMPANY vs. 
GREESON. 


[Jacxson, Chief Justice, being disqualified, did not preside in this case.] 


Where a party has to resort to a certzorard in order to correct the er- 
rors of an inferior judicatory, the consent of the other party before 
the superior court to make the correction, will not authorize the 
dismissal of the cer¢zorarz and a judgment for costs against the ap- 
plicant therefor. 


Certiorart. Verdict. Judgments. Costs. Practice in 


Superior Court. Before Judge UNDERWOOD. Gordon 
Superior Court. February Term, 1881. 


Reported in the decision. 
T. C. MILNER; W. D. ELLIs, for plaintiff in error. 
E. J. KIKER, for defendant. 

CRAWFORD, Justice. 


This was a suit originating in a justice’s court, brought 
by Greeson to recover the value of a cow killed by a train 
of the Western and Atlantic Railroad Company. The 
magistrate first tried the case, and gave a judgment against 
the company for $31.60. The company then appealed to 
a jury, and on the trial, under the proofs, the jury found 
a verdict for the*sum of $33.00. The company then pe- 
titioned the judge of the superior court for certzorart, 
which was granted, and upon the hearing of the case, the 
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judge dismissed the certiorari, and allowed a judgment to 
be entered up for $30.00 against the company, and from 
this judgment a writ of error was sued out and the case 
brought to this court. 

The errors complained of in the certiorari are, that the 
jury upon the trial in the justice’s court gave a verdict for 
$33.00, when the highest proved value of the cow was 
only $30.00; and that the preponderance of evidence was, 
that there was no negligence, or want of care, on the part 
of the company in killing the cow. 

The judge of the superior court, upon the petition and 
answer, after allowing the sum of $3.00 to be written off, 
dismissed the certzorarz, ordered the judgment of the court 
below to be sustained for $30.00, and that the plaintiff in 
certiorari pay the costs. 

The only question insisted upon before this court was 
the error of the judge, in allowing the defendant in certzo- 
rari to write off a part of his verdict, of which complaint 
was made in the certiorarz, and then dismiss the same at 
plaintiff’s costs. 

Where a certiorari has to be resorted to in order to 
correct any error committed in an inferior judicatory, the 
consent before the superior court to, make the correction, 
will not authorize the dismissal of the certzorart and a 
judgment for costs against the plaintiff. 56 Ga., 546; 46 
Ib., 454. 

Had the record shown that the plaintiff below, when 
the verdict of the jury was received, had proposed to write 
off this excess above the proof, that, in our judgment, 
would have authorized the ruling of the judge in the case 
when before him on the certiorari. But when the defen- 
dant was compelled to resort to his quasi writ of error to 
correct the error below, he is not, under the law, liable to 
be taxed with the costs. 

Judgment reversed. 
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OBEAR, executor, ef al., vs. GRAY. 


. Where a usee for whom a trust had been created filed a bill to 


have the property turned over to him, and the turning point of 
the case was whether the complainant was suz jurzs, if counsel 
agreed to submit that question alone to the jury, stripped from 
questions of waste or like questions, a decision thereon was final, 
and could be brought to this court. 


. Where the chancellor in an equity cause substantially submitted 


the issues necessary to be passed upon, if counsel desired a fuller 
submission or asubmission ina different form, they should have 
requested it. 


. Where on the direct examination a witness states a fact which, on 


cross-examination, it appears that he stated on hearsay, the testi- 
mony will be excluded on motion. 


. For a bailiff in charge of a jury to tell them while considering the 


case and apparently finding it difficult to agree, that in his opinion 
the judge would keep them out a week or compel them to agree, 
was such practice as necessitates a new trial. 


. The jury being detained over Sunday in the consideration of a case 


6. 


it was error to allow them to go to a park, which was a place of 
public resort, and to separate from each other for some time ; and 
a new trial will result unless it be clearly shown that nothing oc- 
curred with them or in their presence or hearing which could affect 
the case. 


.) In this case the purgation is not complete. 


If it appear that a verdict was the result of lot or chance, it will be 
set aside. 


(a.) While a juror may not impeach his finding either by direct testi- 


mony, or by admissions, yet the general conduct of the jurors and 
the circumstances attending the finding in this case, indicated that 
it was not arrived at in a legal way. 


Practice in Supreme Court. Practice in Superior Court. 


Evidence. Jurors. Verdict. Before Judge SIMMONS. 
Bibb Superior Court. April Term, 1881. 


To the report contained in the decision, it is only nec- 
essary to add, in connection with the third division thereof, 
that the question being whether Gray was capable of man- 
aging property or not, Hickman testified to his conduct- 
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ing business and making money; but on cross-examination 
it appeared that he received his information from state- 
ments of Gray himself, and thereupon the testimony was 
excluded. 









LANIER & ANDERSON; HALL & SON, for plaintiffs in 
error. 














J. RUTHERFORD; WHITTLE & WHITTLE; 
RUTHERFORD, for defendant. 


+ 


CRAWFORD, Justice. 









William Gray by his last will and testament gave George 
S. Obear one-fourth of all his personal and real estate in 
trust for his son, Edwin T. Gray, whom he believed to be 
wholly incompetent to take care of it. This property 
was to be managed and controlled by the trustee for the 
benefit of the cestuz que trust, whose expenses were to be 
limited to the income from the property, and who was not 
permitted to bind his estate by any contract not assented 
to inwriting by the trustee. The will was duly probated, 
and is of full force and effect in all its parts as a will. 

The cestut que trust filed a bill against Obear, the exec- 
utor and trustee, calling upon him to account for and pay 
over to him the trust funds so set apart for his benefit by 
his father’s will. Upon the trial of the case, the court 
below held that he was not entitled to recover the prop- 
erty, because it was an executory trust which the father 
had the legal right to create, that he might protect the 
property bequeathed to his son. Upon a review of that 
case by this court, it was held to be an executed trust, and 
that such an estate could not be created in property for 
the benefit of a male who was suz jurts. 

This decision of the supreme court was met by answer 
of the defendant in the court below, that the complain- 
ant was 2on compos mentisy.at the time of the execution of 
the will, and still remained in that condition. 
























184 SUPREME COURT OF GEORGIA. 


Obear, executor, ef a7. vs, Gray. 
— |= a on ——E 








Upon the second trial, the jury found for the defendant, 
but for errors committed on the trial, the verdict was set 
aside, and a new trial ordered. When the case came on 
for trial the last time, it was agreed by the parties that the 
question of whether the complainant was suz juris or not 
should be stripped of the question of waste and misman- 
agement, which was also charged against the trustee, and 
that that issue be tried by itself. It was so tried, and the 
verdict was that the cestut que trust was not sui jurzts when 
the will was executed, but that he was not then, at the 
time of the trial, so unsound or weak in mind, or so im- 
becile, as that he could not manage property in the ordin- 
ary affairs of life. 

The defendant moved to set this verdict aside, because 
of errors committed on the trial, which motion was re- 
fused by the court, and that refusal brings the case up 
again. 

1. The first question made before this court was a motion 
to dismiss, because the case had been prematurely brought. 

It was insisted that the verdict and judgment in no 
view could have been a final termination of the suit. 
Enough has been stated to make clear the nature of this 
point. The case had been brought by the complainant in 
his own right, as one having a legal standing before the 
court. The defendant put in issue that very question, and 
had it been decided in his favor, there would have 
been no legal party complainant before the court. As to 
him, asa party sut juris, certainly the case would have 
been at an end; but as to the court’s retaining it, that 
some one else might be authorized to represent the party 
who was not himself suz jurzs, is a matter not considered 
by the court below, and is therefore not before us. We 
deal with the case as itis made here. The motion to dis- 
miss is therefore overruled. e 

2. There were several grounds set forth in the motion 
for a new trial which we now proceed to consider. 

One of the errors alleged to have been committed by 
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the court was in submitting the second issue to the jury, 
which was, “ Whether Edwin T. Gray is now so unsound, 
or so weak in his mind, or so imbecile, that he cannot 
manage his property as ordinary men manage property in 
the ordinary affairs of life,” instead of, “Has Edwin T. 
Gray, since the execution of his father’s will, become so 
sound of mind as to be now capable of managing property 
as ordinary men manage their property?” Whilst we 
think the latter would have been a more appropriate form 
in which to have put the issue, still, as it was not presen- 
ted to the judge in that way and refused by him, it was 
no error that he did not sosubmit it. This court has held, 
where issues are to be passed upon, that counsel, if not 
satisfied with such as are proposed, or if they desire that 
there should be others, have the right to suggest 
them, and have them submitted to the jury or refused ; 
if, however, this be not done, then it is too late for them 
to complain. 

Our judgment is, that in view of this effort on the part 
of the father to secure this property to the use and en- 
joyment of his son through life, that before it is taken 
out of the hands of the trustee and placed in the control 
of the cestut que trust, against whose management the 
father was endeavoring to guard it, the reasons prompt- 
ing him should be well ascertained to have passed away. 

This trust should not be destroyed, and the will guoad 
hoc set aside, upon any uncertain or doubtful grounds; 
hence, the issue should be well defined as to his sound- 
ness of mind and capacity to manage his property, not 
temporarily but permanently. 

3- The objection to the testimony of Sidney Hickman 
as set out in the fourth ground of the motion for a new 
trial, should have been ruled out after it was known that 
his information was obtained from the complainant. 

4. But the main errors upon which we think that the 
case should be sent back, are those arising from the con- 
duct of the bailiff and the jurors, whilst they had the case 
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under consideration. It appears from the record that the 
bailiff, who under the law, had the jury in charge, after 
they had been out for some time considering what verdict 
they should render, being very restive and impatient, and 
while they were standing about five to seven, as appears 
from the affidavits, told them that in his opinion the judge 
would keep them out a week or compel them to agree. 

According to the recorded judgment of this court in the 
case of Gholston vs. Gholston, which was a libel for divorce, 
and reported in 31 Ga., 625, it was held that a jury was 
improperly influenced by the sheriff's telling them that 
unless they speedily agreed upon a verdict, the judge 
would carry them to Elbert county, and that he was ma- . 
king preparations for that purpose. 

The deliberations of a jury are not to be interfered 
with whilst they are considering the law and the testi- 
mony which alone must control their verdict. They are 
by no means to be influenced by the fear of a week’s con- 
finement, to alarm them into an agreement. Such a sug- 
gestion, even by the very officer in whose custody they 
are placed, would be highly improper, and especially so 
in view of the fact that they are thus placed to prevent 
every outside influence by word, sign, or speech, from 
affecting unlawfully their finding. 

5. But other and quite as serious complaints are made 
in reference to allowing the jury to be carried to the pub- 
lic park, a place of great resort, especially on Sundays, 
and allowing them whilst there to pass about, and to sep- 
arate for some considerable time. Every jury is to be 
carried to the jury room, or some other private and con- 
venient place, where they are not to be spoken to by the 
officer having them in charge or others, unless by leave 
of the court. To take them, therefore, to a park, which is 
said to be a place of great public resort, especially on the 
Sabbath day, where they are almost sure to hear some- 
thing said about the case, whether they would or not, is 
most clearly a violation of the spirit and purpose of the 
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law in withdrawing them from the body of their fellow- 
citizens until they have agreed upon their verdict. We 
think that this was a good ground upon which to set aside 
the verdict, unless it was clearly shown that no such thing 
occurred while they were in the presence and hearing of 
other visitors. It is true that the affidavits offered show 
every thing necessary to purge them, except that it does 
not appear but that they heard bystanders make remarks 
about the case. To make the purgation complete, this 
should affirmatively appear. 37 Ga., 332; 38 Jd., 216; 
56 b., 653. 

6. Lastly, it is insisted that the verdict was the result 
of lot or chance. This ordinarily cannot be positively 
shown ; it can only be reached by such facts as may be 
gathered in a legal way from what others than the jurors 
could testify to. The bailiff in charge of the jury swears 
that on Saturday night whilst there was considerable dis- 
order in the jury room, he heard fragments of talk about 
numbers, whoever drew the highest number should get it ; 
referring, as he supposed, to the verdict. T. W. Ellis 
swears that one of the jurors said to him that during 
nearly the whole time the jury were out, they were almost 
equally divided; there seemed no chance for them to agree, 
and this difference of opinion existed up to the time of 
their discharge and afterwards. And although he would 
not disclose how it was done, yet he said that the verdict 
was the result of chance, and not agreement among the 
jurors. E.W. Pridgen swears that he asked Gates, one of 
the jurors, how they reached a verdict, and he said that 
they were about equally divided until the last, and that 
some of the jurors were so worried and completely broken 
down, that they fixed up a verdict. Whilst these affida- 
vits of the sayings of the jurors are not admissible to 
impeach their verdict, still that of the bailiff was, and with 
others, were the occasion of counter-affidavits by the jurors 
themselves in vindication thereof in other respects. Yet 
it is a most remarkable fact that no one whose affidavit is 

v 68—14 
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furnished either notices, replies to, or denies the truth of 
this charge as contained in the grounds of the motion for 
a new trial. We, therefore, if not driven to the conclu- 
sion that it is true, must say that there were strong and 
sufficient reasons under the facts to call upon them to 
exculpate their verdict from the taint of suspicion resting 
upon it. 

Our judgment is, after a review of this whole case, that 
justice demands another trial, and a verdict returned free 
from the numerous doubts which environ this on all sides. 

Judgment reversed. 


WIMPY vs. PHINIZY. 


Where an injunction was granted against a defendant, his servants, 
agents, and employes, restraining them from interfering with the 
possession, use and enjoyment by complainant of a certain house, 
an attorney who represented the defendant on the hearing, and who 
had notice of the injunction, was bound thereby ; and he could not, 
by virtue of subsequent employment by other parties claiming the 
house, take possession of the same, or put others in it. 

(a.) Having done so, an order requiring him to remove the tenants put 
in the house by him, and return the same to the complainant or his 
agents, by a specified time, or in default that he be imprisoned until 
he should do so, was right. 


Injunction. Attorney and Client. Practice. in Su- 
perior Court. Before Judge ERWiIN. Hall County. At 
Chambers. August 6th, 1881. 


Reported in the decision. 
W. F. FINDLEY; J. M. TOWERY, for plaintiff in error. 
J. B. Estes & Son; S. C. DUNLAP, for defendant. 


JACKSON, Chief Justice. 


The plaintiff in error was made to answer for contempt 
of the chancellor, in setting at defiance and violating an 
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injunction issued against John J. Hayden and his agents, 
employes, etc., restraining them from all interference with 
a certain house until the further order of the chancellor. 
Wimpy, the plaintiff ia error, was of counsel for Hayden, 
and in court when the injunction was granted at the suit 
of Phinizy, and yet he violated its commands by put- 
ting two persons in possession of the house. He sought 
to justify his conduct by the answer that he was not of 
counsel for Hayden when he put these people in the house, 
which he was enjoined not to, but was then employed by 
others, who had bought from Hayden before the injunc- 
tion, and put them in as tenants of these purchasers. The 
chancellor held this answer insufficient, and granted an 
order requiring Wimpy to turn out the persons he had 
put in, or cause them to vacate the premises, so as to place 
the premises in statu quo, or, in default thereof, to be im- 
prisoned until this was done. To this order he excepted. 

The chancellor has the power to attach for contempt, 
and restore the premises to the condition they were in at 
the time the injunction was granted, and to enforce the 
restoration by imprisonment. If he did not possess it, 
parties and their counsel, or other employes, could defy 
the writ and retain the possession acquired by its defiance ; 
-and such, substantially, is the ruling of thiscourt. 54 Ga., 
257; 56/6., 98. 

Was the excuse of the plaintiff in error good? Clearly 
not. He was an employe of Hayden when he and 
his employes were enjoined, and he could not, by chang- 
ing his status and being employed by others, relieve him. 
self of the obligation to obey the writ. It is immate- 
rial whether he was served with itornot. He had knowl- 
edge of it in open court, and any such notice is amply 
sufficient to insure his obedience or incur the consequences 
of disobedience. 61 Ga., 164. 

Besides, the employment subsequently by the purchas- 
ers from Hayden and then violating the injunction, has 
the appearance of a subterfuge—a sort of trick to secure 
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possession for the original client, in the name of secondary 
employes. 

Be that as it may, no man enjoined from interference 
with property by a court of chancery can be allowed, by 
shifting his position—his relation to the cause, even inno- 
cently of trick or contrivance, to do what he knew the 
court had ordered him not to do. And above all, no of- 
ficer of court can be permitted to do so with impunity ; 
and of all officers of the court, the last who should be 
permitted thus to violate law are those who owe allegiance 
and fealty peculiarly to the law, by their knowledge and 
learning, no less than by their high and honorable voca. 
tion of counsellors at law. 

There was no error in the order of the chancellor, re- 
quiring Mr. Wimpy to restore this property where he 
found it when he took possession of it and wrested it, as 
it were, from the hands of the chancellor, or, on failure to 
do so, that he be imprisoned until it was done. The ma- 


jesty of the law must be maintained; its mandates must 
be implicitly obeyed. Code, §§3237, 4216, 4218; 36 Ga., 
346; 41 1b., 446; 27 1b., 476. 

Judgment affirmed. 


GOINS e¢ al. vs. WESTERN RAILROAD OF ALABAMA. 


A passenger bought a ticket from one point to another on the line of 
arailroad and return. She went to the latter point, but when she 
started to return, the conductor informed her, on entering the car, 
that she could not return on that ticket ; that if she did, he would 
have to pay the fare. She thereupon left the train, and remained 
until the next train, on which she returned home without extra 
charge. She sued the railroad : 

Held, that the suit was founded on a breach of contract, and actual 
damages only could be recovered ; or if none, then nominal dam- 
ages. Exemplary damages cannot be allowed for a breach of 
contract. 


Railroads. Damages. Contracts. Actions. Before 
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Judge WILLIS. Muscogee Superior Court. May Term, 
1881. 


Reported in the decision. 


SMITH & RUSSELL; S. W. GOODE, for plaintiffs in 
error.” 


Jos. F. Pou; PEaBopy & BRANNON, by brief, for 
defendant. 


CRAWFORD, Justice. 


The plaintiff in this case bought of defendant’s agent, 
an excursion ticket from Columbus to Opelika and back. 
The price paid was one dollar. Under this contract, she 
went to Opelika, and was entitled to return next day; but 
when she got on the train, she was told by the conductor 
that she could not return on her ticket, and if he carried 
her on it, he would have to pay the fare himself. The 
plaintiff got off the car and remained over, in Opelika, 
until the next regular train, when she was carried to Col- 
umbus without further charge. 

On the above facts, the judge charged the jury that, 
“this is a suit that arose on a contract, and was for a 
breach of the contract. You may find such damages as 
the proof shows tke plaintiff actually sustained; and if 
no actual damages were proved, and you believe that 
there was a breach of the contract, you can find nominal 
damages only.” 

Although there were numerous requests to charge, 
which were refused, yet the plaintiff in error makes this 
charge, which was given, the controlling question in the 
case. 

In the opinion of the court this case is ruled by the 
judgment pronounced in that of Hughes, by her next 
Sriend, vs. The Western Ratlroad of Alabama, reported in 
61 Ga., 131, as well as by the judgment in this same case 
when here before, and reported in 59 Ga., 426. 





192 SUPREME COURT OF GEORGIA. 


The First National Bank of Macon vs. Ells. 


The declaration in the case may be, and possibly is, 
framed somewhat differentiy, but its material allegations 
are substantially the same. This wasso of necessity, because 
there was nothing in the facts, as shown by the proof, to 
make it otherwise than the breach of a duty flowing from 
a private contract, and if accompanied with damage enti- 
tled the plaintiff to a recovery. But exemplary damages 
can never be allowed in cases arising on contracts. Code, 
§$2954, 2943. 

The decisions heretofore made, and which govern this 
case, are supported by a similar case reported in 42 Wis- 
consin, 23, and in Hamlin vs. Great Northern Railway 
Co., 1. H. & N., 408-411. The latter case was an action 
for failure to perform a contract of carriage, and Pollock, 
C. B., says that “each case must stand on the circum- 
stances peculiar to it ; but it may be laid down as a rule, 
that generally in actions upon contracts no damages can 
be given, which cannot be stated specifically, and which 
naturally flow from the breach of the contract, but not 
damages for the disappointment of mind occasioned by 
such breach.” 

We hold, therefore, that the charge given by the judge 
was controlled by the law as well as the decisions of this 
court. 

Judgment affirmed. 


THE First NATIONAL BANK OF MACON vs. ELLS. 


After the dissolution of a partnership, one partner has no power to 
bind the firm by a new contract, nor to renew or continue an ex- 
isting liability, nor to change its dignity or nature. 

(a.) A general power in one partner to settle up the partnership busi- 
ness will not be construed to include the indorsement of a new 
draft and its substitution for an old one previously indorsed by the 
firm. Such a power should be specially conferred. 

(4.) A creditor of a partnership, having full notice of the dissolution 
of the firm and that one of the partners was to settle the firm 
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business, and having allowed such partner to make a payment on 
a draft indorsed by the firm and to substitute a new draft in its 
place without the knowledge of the other partner, could not re- 
cover against the latter. 


Partnership. Contracts. Debtor and Creditor. Be- 
fore Judge STEWART. Bibb Superior Court. April 
Term, 1881. 


Reported in the decision. 
HILt & HARRIS, for plaintiff in error. 
WHITTLE & WHITYILE, for defendant. 


CRAWFORD, Justice. 


‘Ells & Laney, a firm doing business in the city of 
Macon, dissolved, and by agreement Laney was to settle 
up the business. The First National Bank held a draft 


drawn by Wm. A. Cherry on Ells & Laney, and by them 
accepted. After thedisposition, of which the bank had 
notice, it allowed Lancy to renew the draft, he having 
made a payment thereon. The renewal was made by 
Cherry, the drawer, and by Laney, he signing “Ells & 
Laney, in liquidation,” and of which Ells had no notice. 
Upon a failure to pay the last draft, the bank sued Ells & 
Laney on the draft, and on open account for money fur- 
nished the firm, which was really the money originally 
due on the draft. 

The judge to whom this case was submitted, rendered 
a decision in favor of Ells and against the bank. 

A motion was made for.a new trial on the statutory 
grounds, which was refused, and the bank excepted. 

We think that there can be no doubt but that the 
judge decided the law of the case as settled in this state. 
Our Code, §1917, declares that, “after dissolution a 
partner has no power to bind the firm by a new contract 
* * nor to renew or continue an existing liability, nor 
change its dignity, or its nature.” 
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It is maintained, however, that the power to settle up 
the business of the firm gave Laney the power to renew 
the firm debt. We think that where the statute de- 
stinctly declares that no such right can be exercised by a 
partner after the dissolution of the partnership, there 
must be some specific authority to change the rule of law. 
None existing in this case, the ruling was right and must 
be sustained. 

_ Judgment affirmed. 


PEARCE & RENFROE vs. RENFROE BROTHERS. 


. That the magistrate did not file the papers in an appeal case in the 
office of the clerk of the superior court ten days before the term to 
which they were returnable, is no ground to dismiss the appeal. 

. Nor is it a ground of dismissal that the justice did not send up the 
judgment rendered by him. 

. Nor that the magistrate made no proper certificate that the appel- 
lant had, within the proper time, paid the costs and given bond. 
When an appellant has done his duty, the mistake of the magis- 
trate may be corrected. 

. The absence of an itemized bill of costs from the justice court in 
an appeal case may affect the recovery of such costs, but is no 
ground for dismissing the appeal. 

. Attachments returnable to a justice court should be directed to the 
constables, and levied by one of them. A levy by the sheriff is 
bad. 

(a.) The interposition of a claim commits the claimant to the fact of 
the making of a levy, but not to the legality of the process under 
which it is made. 


Appeals. Practice in Superior Court. Justice Courts. 
Executions. Levy and Sale. Claims. Before Judge 
WILLIS. Muscogee Superior Court. May Term, 1881. 


Reported in the decision. 


CHAS. R. RUSSELL; L. E. BLECKLEY, for plaintiffs in 
error. 
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McNEIL & LEVY, for defendants. 


CRAWFORD, Justice. 


This case was appealed from the justice’s to the supe- 
rior court, and contains five assignments of error. 

1. The first is, that it was not returned ten days before 
the beginning of the term, and, for that reason, that it 
should have been dismissed. That this is no good ground 
for dismissal was ruled in 59 Ga., 103; J0., 578. 

2. The magistrate having failed to send up the judg- 
ment rendered by him with the file of papers, it was for 
that reason moved that the case be dismissed. This was 
likewise refused. There was no error in this ruling. An 
appeal to the superior court is a de novo investigation It 
is, therefore, the action that is examined, and not the 
judgment. Code, §3627; 60 Ga., 221. 

3. The third assignment of error was, that there was 
no proper certificate by the magistrate that the appellant 
had, in the proper time, paid the costs and given bond, as 
required by law. Had there been any defect in transmit- 
ting the appeal up to the superior court, the same could 
have been corrected, provided the party appealing had 
done all which the law required of him. It was not, there- 
fore, any good ground upon which to have dismissed the 
appeal. 11 Ga., 39; 31 /0., 358; 63 10., 496. 

4. There being no itemized bill of costs sent up by the 
magistrate, it was, for that omission, moved to dismiss the 
appeal, which motion was overruled, and this is assigned 
as error. The only effect of this failure, unless cured be- 
fore final judgment in the superior court, would be to 
cause the loss of the costs to the appellant, if he obtained 
a verdict in his favor in the superior court. This ruling 
was not error. 

5. This suit was by attachment for less than $100.00, 
and made returnable to a justice’s court; it was directed 
to all and singular the sheriffs and constables of the state, 
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and levied by the sheriff, for which reason a motion was 
made by the claimant to dismiss the levy. This motion 
was sustained, the levy dismissed, and the ruling assigned 
as error. 

Attachments returnable to a justice court should be di- 
rected to the constables only, and levied by the officer to 
whom directed. Code, §$$3273, 3284. 

Misdirection in attachment is amendable, and if levied 
by the proper officer, the proceeding is not void. 63 Ga., 
227, 428. 

Process returnable to a justice’s court must be served 
by a constable. Code, §4142. Constables cannot be sher- 
iffs, nor can sheriffs be constables. Code, $470. 

“A levy by an officer who has no authority is the same 
as no levy. Under section 888 of the Code, the sheriff 
had no authority to levy a tax execution when the prin- 
cipal amount did not exceed fifty dollars.” 60 Ga., 466. 

It is, however, contended by counsel for plaintiff in er- 
ror, that a claimant is estopped from denying the levy, be- 
cause he must admit that there was one, before he has 
any of the rights of aclaimant. We think this correct, 
and means only that after he has sworn that the property 
seized, if personal, was his property, and the bonds 
given under the claim laws being an admission upon 
his part that the property claimed was so seized, 
that then it would be absurd to allow him to come into 
court and deny his oath and the obligation of his con- 
tracts. But the seizure, or levy, is one thing, and the 
mandate of the court by which the act is done is alto- 
gether another and quite a different thing. And so, also, 
is the authority by which the officer, as such, makes the 
seizure. But this view of the case was considered wholly 
immaterial by the very learned counsel who argued it, and 
it was most earnestly maintained that the claimant could 
not deny that the levy was a legal levy, although it might 
have been made by himself or any other wholly unau- 
thorized person. We cannot so hold. Nor do we think 
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that this view is at all inconsistent with the cases in 54 Ga., 
297, and 59 /é., 849. The question in the first case was, 
whether the levy was complete, the possession being the 
point of the levy. Of course it did not lie in the mouth 
of the claimant to deny that which he had sworn was 
true, and, to relieve the property of the levy or seizure, 
had entered into bonds for its forthcoming, and damages 
for any unlawful delay in stopping the sale. 

In the second case the question was, whether the levy 
had been made on the property of the defendant in 7. fa., 
the sheriff not having stated in his entry thereof, “as the 
property of the defendant in f. fa.” The claimant, how- 
ever, having sworn that the property levied upon as 
defendant’s was not his, but that of himself, the claimant, 
he was estopped from denying the truth of his oath. We 
cannot see any analogy between the cases. 

Judgment affirmed. 


THE MERCHANTS’ AND MECHANICS’ INSURANCE COM-— 
PANY vs. VINING & BROTHER, for use. 


1. The charges of the court complained of were not unfounded on 
evidence. 

(a.) Where the agent of an insurer asked the insured, upon the re- 
newal of the policy, if the risk was about the same as before, and ~ 
upon an affirmative answer being given, entered the amount in a 
blank in the application, the jury might infer that he knew what it 
was before, and a charge based on that hypothesis was not error. 

. If the assured did not know the value of property on which he de- 
sired insurance, but dona fide stated such value on information, 
and so informed the insurer or its agent, the falsity of the infor- 
mation would not avoid the policy. 

. An absolute refusal to pay on the part of an insurer waives pre- 
liminary proofs. 

. A refusal by an insurer to settle with the insured or to fix the 
amount of liability, if any, during the pendency of certain garnish- 
ments, would waive proofs of loss during that time. 

. The verdict is supported by the evidence. 
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Insurance. Charge of Court. Principal and Agent. 
Waiver. New Trial. Before Judge WILLIS. Muscogee 
Superior Court. November Adjourned Term, 1880. 


Reported in the decision. 
PEABODY & BRANNON, for plaintiffs in error. 
BLANDFORD & GARRARD, for defendants. 


CRAWFORD, Justice. 


Vining & Bro. sued The Merchants’ & Mechanics’ In- 
surance Company of Virginia, to recover their losses on 
policy given to them by that company. The jury gavea 
verdict against the company; a new trial was refused, and 
the case is brought up upon the charge of the court, and 
because the finding was decidedly and strongly against 
the weight of the evidence and the principles of equity 


and justice. 

(1.) The first error complained of in the charge is that 
the judge instructed the jury, “If the company or their 
authorized agent examined the goods at the time they 
were insured, or knew the amount of goods insured, and 
made no objection to the amount represented by the as- 
sured, then they cannot set up the fact that they were 
insured for too much, and that the policy is therefore 
void.” 

(2.) “If the party seeking the insurance does not know 
the amount or value of the property insured, but makes a 
statement of the value on the representations of others 
bona fide, and so informs the insurer or his agent, the fal- 
sity of the information does not void the policy.” 

I, 2. The objection urged to these two charges is that 
there is no testimony to authorize the judge to give them. 

The testimony of D. M. Vining is that the firm had 
kept their goods insured with this company; that it was 
represented by Mr. Andrews, as agent, who came to Rut- 
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ledge, their place of business, once or twice a year, and 
' was in their store; the last time he came, he notified wit- 
ness that their policy had expired, and asked if they wan- 
ted it renewed; witness told him that they did want it 
renewed, and he signed an application in blank at his (the 
agent’s) instance; he asked witness if the risk was about 
the same as before, and witness told him that it was. An- 
drews, the agent, filled out the application. The facts 
stated in answer to the questions were true, as near as 
witness could have stated them himself. 

On this testimony, we hold that the charges given were 
not without authority. The agent asked the assured if 
the risk was about the same as before; this being a re- 
newal, the jury had a right to infer from the conversation 
that he knew about what the risk was; and if he made no 
objection, of course his principal had no right to claim 
that the policy was void forany such reason. 62 Ga., 515. 

And if the assured did not know the exact value of the 
property insured, and made a dona fide statement of the 
value, although it may have been on the representations 
of others, and so informed the insurer or his agent, the 
falsity of the information does not void the policy. 
Whilst the testimony does not make exactly this state of 
things, yet the evidence is clear that the agent was satis- 
fied with what he saw or had seen, and that if there were 
fault on his part, and none shown on the part of the as- 
sured, it did not lie in the mouth of the company to set 
it up against the plaintiffs. 

(3), (4.) Because of error in the following charges, in that 
there was no such absolute refusal to be inferred from the 
testimony: ‘An absolute refusal to pay, waives a compli- 
ance with the regulations of the company as to notice 
and preliminary proofs of loss.”’ 

“An absolute refusal to pay for any reason waives a 
compliance with the regulations of the company as to 
notice and preliminary proofs.” 

3, 4. The testimony shows that an agent of the company. 
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went to adjust the loss a day or two after the fire in Jan- 
uary, 1879. In February or March D. M. Vining, one of © 
plaintiffs went to see Mr. Willcox, the agent of the com- 
pany, who notified him that he could not pay the claim 
as it had been referred to their attorneys, and they would 
have to adjust it. Very soon thereafter Mr. McHenry, 
the attorney of the plaintiffs, called on the company ren- 
resented by Mr. Willcox, who understood that he had 
brought the proofs of loss with him, but something was 
said about the garnishments, and they then went to Mr. 
Garrard’s office. Afterwards Mr. Garrard, as attorney for 
the plaintiff, called on Mr. Willcox with the proofs, who 
said that he had been garnished, and could not settle with 
him. Mr. Garrard tried to get him to agree upon the 
amount of loss, but he said he could do nothing while 
he was garnished. The proofs of loss were not therefore 
presented, but were filed the latter part of April or first 
of May, and the suit was not brought until the twentieth 
day of October following. 

These facts constitute an absolute refusal to settle the 
amount of the loss, or to pay to the assured, even if the 
proofs had been then submitted, and were at least suffi- 
cient to base a charge upon to that effect. And beyond 
question they amount toa waiver of all proof of loss dur- 
ing the pendency of the garnishment. A refusal to pay, 
tsa refusal to pay ; and whether for a good or bad reason 
puts each party on its independent rights under the law 
and the contract. If, therefore, the plaintiffs complied 
with their part of the contract by filing the proofs of loss 
in April or the first of May, and did not sue until the last 
of October, they lost none of their rights; the more espe- 
cially when they were notified by the company that they 
had referred the matter to their attorneys first, and then 
that they would not settle while the garnishments were 
pending. Code, §2813; 53 Ga., 535-([6.] 

(5.) The last ground taken is that the verdict is strongly 
and decidedly against the weight of evidence, and con- 
trary to the principles of equity and justice. 





SEPTEMBER TERM, 188t. 


Austin e¢ a/. vs. Raiford et al. 


5. The verdict was for $1,000.00. The calculations of the 
different witnesses reached different results. According 
to one view the amount of the loss was only $692.41; ac- 
cording to the testimony of another witness it was 
$1,500.00; which was right, was a matter for the consid- 
eration of the jury, and they have said $1,500.00, and that 
$1,000.00 being the amount of the policy, the plain- 
tiffs are entitled to that much. Juries weigh evidence. 

Judgment affirmed. 


AUSTIN ef al. vs. RAIFORD ef al. 


1. Where the security on the bond of an administrator, as agent for 
the administrator, held certain property of the estate, and after 
the death of his principal accounted and settled fully and without 
fraud or collusion with the administrator de Jonz's non, the general 
distributees are bound, and cannot hold such security to account 
directly to them. 

2. The discharge of an administrator from liability on his bond dis- 
charges also his securities. 

3. Where a right of action accrued against an administrator ard his 
surety prior to 1865, and no suit was brought until October, 1875, 
the action was barred. 

(a.) Fraud to relieve a case from the bar of the statute must be such 
as involves moral turpitude. Mere errors or inaccuracies in ac- 
counts, without more, is not sufficient. 


Administrators and Executors. Principal and Surety. 
Non-suit. Statute of Limitations. Before Judge WILLIs. 
Muscogee Superior Court. May Term, 1881. 


Reported in the decision. 


THORNTON & GRIMES; BLANDFORD & GARRARD, for 
plaintiffs in error. 


D. H. BuRTS; PEABODY & BRANNON, for defendants, 
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SPEER, Justice. 


This was a bill filed in Muscogee superior court, on 
October 4th, 1875, in which the complainants show that 
their father, A. B. Austin, died in Chattahoochee county, 
Ga., in the fall of 1860, leaving a large estate consisting 
of negroes, lands, stock of various kinds, cotton, cash and 
debts due the estate. That on December 3d, 1860, one 
John Bonnell became administrator, with W. W. Shipp 
his only security. That the negro property was divided 
among the heirs, and that on December 20th, 1860, the 
perishable property sold for $2,959.50. That on first 
Tuesday in October, 1861, the real estate was sold 
by the administrator, and was bought by W. W. Shipp, 
his security, for $3,401.00. That Bonnell made 
return June 22d, 1861, showing receipts of $1,814.96 and 
disbursements of $1,996.27. That Bonnell made return 
May toth, 1862, showing receipts of $3,464.06, and dis- 
bursements of $603.59. That Bonnell, the administrator, 
went to the war, and that Shipp, the security, took entire 
control and management of the property. That Bonnell 
died in Richmond, Va., July oth, 1864. That said es- 
tate from that date to July 30th, 1866, was entirely un- 
represented. That the same remained in the possession 
of Shipp, the security, and purchaser of the real estate. 
That on the last mentioned date, July 30th, 1866, E. G. 
Raiford, then of Chattahoochee county, but at the time 
of the filing of this bill, a citizen of Muscogee county, 
was appointed administrator de donts non of said estate, 
with W. W. Shipp his security. The bill prays for an 
account and settlement, and a discovery as to the amount 
of said estate in the hands of Shipp, and what amount in 
the hands of Raiford, and that each may be decreed to 
pay the heirs whatever amount may be coming to them. 

Raiford, by his answer, admits that Shipp was his secur- 
ity, and as such he (Shipp), in the fall of 1866, turned over 
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to him as assets of the estate, some notes, amounting to 
$986.39, most of which were insolvent, and certain cer- 
tificates of money to buy Confederate bonds, amounting 
to $700.00, that he has paid out all moneys collected, ap- 
pending his return as part of his answer. 

Shipp answered that he was security for both Bonnell 
and Raiford, as charged ; that as agent of Bonnell he held 
the assets until July, 1864, when Bonnell died. When 
Raiford was appointed in July, 1866, he turned over to 
Raiford allthe assetsin his hands, and that in the summer 
of 1866 he bought out most of the heirs for small sums, 
$40.00 or $50.00 each, and attaches their receipts as ex- 
hibits to his answer. 

Complainants amended their bill by alleging that Shipp 
purchased the lands of the estate for $3,401.00, and he 
has never paid for the same to the administrator or either 
of them. Also, Shipp, in obtaining the interest of some 
of the heirs, made false and fraudulent representations, 
that the whole of the estate was lost by the results of the 
war, and they, relying upon these statements, and being 
ignorant of the facts, sacrificed their interests by selling 
to him. 

Shipp, in his answer to the amended bill, replied that 
there were losses to said estate from the war, and denied 
making fraudulent or false representations to obtain the 
transfers of complainants’ interest. 

Upon the trial complainants introduced in evidence 
the answer of Raiford, which set forth his appointment 
as administrator de bonis non ; a settlement with Shipp as 
security on Bonnell’s bond, and his full accounting with 
the estate for all sums collected byhim. They also swore 
Raiford as a witness, who testified of his full settlement 
with Shipp, and of his full administration of all assets in 
his hands, as appeared by his returns, and also of Shipp’s 
purchase of the interest of some of the heirs. 

The testimony of some of the complainants was also read, 


testifying that they had received nothing from the estate 
v 68—15 
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since the war, and denying they had sold their interests, 
etc. ; 
Mrs. Bonnell denies the $400.00 charged to her came 
from the estate, but was for land sold by her husband to 
Shipp. That Shipp alone managed the estate after her 
husband went to the war. 

Horn and Thompson, who married two of the com- 
plainants, testified Shipp represented the estate was 
worth but little or nothing by the results of the war, and 
they were thus induced to transfer their interest to him. 

Copies of inventories and appraisement, sale bills and 
returns of the estate were also offered in evidence by 
complainants. 

Defendant, Shipp, pleaded by way of defence, the pur- 
chase of their interest in the estate from certain heirs, and 
also, ke relied upon the statute of limitations of 1869, 
and the statute of ten years, and offered no evidence. 
After the evidence closed, defendants moved to non-suit 
the cause, which motion the court granted, and complain- 
ants excepted. 

1, 2. The record does not disclose upon what ground 
the court non-suited the complainants’ cause, or more 
properly speaking, dismissed complainants’ bill. But if 
the judgment was right on any ground, as shown by the 
record, it should be affirmed. 

We presume it will not be insisted that there should 
have been any recovery as to Raiford. By his return and 
his evidence, introduced by complainants, it is clear he 
had fully administered the assets that came to his hands 
as administrator de donts non; and there was no evidence 
to contradict it. His discharge operated to the dis- 
charge of Shipp, the security. But his testimony estab- 
lished the further fact, that he, as administrator de bonis 
non, had a full settlement with Shipp (who held the assets 
of the estate as security of Bonnell, deceased), of all that 
were unadministered in his hands, and this he had a right 
todo. See Code, $§2514-15 ; 60 Ga., 658. 
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The returns made by Bonnell, as administrator, and by 
Raiford, administrator de bonis non, put in evidence by 
complainants, both established the fact that the estate had 
been fully administered, except as to the insolvent debts, 
which were returned as such by the administrator, and 
the return approved by the ordinary. What was the 
legal effect of the settlement had between Shipp, the se- 
curity, and Raiford, the administrator de bonis non, as to 
Shipp’s liability on his bond as security for Bonnell? This 
court held, in 63 Ga., 369, that, “after the representatives 
of a deceased co-executor, who died testate, has duly ac- 
counted with the survivor without fraud or collusion, the 
general legatees are bound, and cannot hold said repre- 
sentative to account over directly to them.” To apply 
this principle, for by our statute the same rule applies 
both to executors and administrators, if Raiford, the ad- 
ministrator de donts non, has had a full accounting with 
Shipp, who, as security, represented Bonnell, without 
fraud or collusion, then these complainants can no longer 
hold Bonnell accountable directly to them. This full 
accounting between Shipp and Raiford, if without fraud 
or collusion, precludes the complainants from holding 
Bonnell further to account, and if Bonnell, the adminis- 
trator, is not liable, neither could the security be held 
responsible after this full settlement without fraud or col- 
lusion. 

3. But apart from this view of the case, what was the 
effect of the plea of the statute of limitations filed by the 
defendant? 

The death of the intestate occurred in 1860. The 
cause of action of these complainants, as against Bon- 
nell, the administrator, and Shipp, his security, accrued 
prior to Ist June, 1865, and this being so, their rights 
were barred by the act of 1869, unless they could show, 
in the management of said estate, fraud and corruption 
on the part of the administrator. 62 Ga., 123, 574. 

We have examined with care both the charges and 
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evidence submitted, and cannot see any fact or circum- 
stance that even tends to show fraud or corruption on the 
part of this administrator. We admit that this is a ques- 
tion for the jury. But in the absence of all evidence on 
this point, there was no issue of this kind for the jury to pass 
upon. A mere mistake in the addition of the returns on 
the record, or irregularity, would not be such fraud or 
corruption as is contemplated by this exception in the 
statute. It must be such “fraud and corruption” as im- 
putes moral turpitude to the conduct of the administra- 
tor; otherwise he can claim the exemption from liability 
to a suit that the act of 1869 secures to him against 
causes of action prior to Ist June, 1865, unless suit was 
brought thereon by Ist January, 1870. 

in both views of this cause, whether the complainants’ 
bill was dismissed from the want of evidence to make these 
defendants’ liab‘e, or whether, for the reason that complain- 
ants were, under the proof, barred by the act of 1869, 
we are of opinion that the judgment of the court, dismiss- 
ing the bill, was right. We would not be understood as 
holding that, where even a prima facie case is made in be- 
half of the plaintiff, the court should award a non-suit at 
law or dismiss a billinequity. But if the evidence is such 
that, admitting all the facts proved and all reasonable 
deductions from them to be true, the plaintiff, on all the 
proof, ought not to recover, then the cause should be non- 
suited or dismissed. 15 Ga., 491. Here the evidence 
showed that the proceeds of the sale of this land had been 
paid to complainants by the administrator, and that all 
the other assets from the returns had been duly adminis- 
tered and accounted tor; this proof was made by the com- 
plainants, and there being no conflict in the evidence, nor 
fraud or corruption proved in the management of the es- 
tate, we think the cause of action was not sustained by 
the proof; but, also, that the act of 1869 barred the com- 
plainants. 

Let the judgment be affirmed. 
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MOUGHON ef? al., for use, vs. BROWN. 


1. A material variance between a 7. fa. and the judgment on which 
it is founded, is good ground for quashing the former, or rejecting 
it when offered in evidence in a claim case arising thereunder. 

. Asuit being in the name of M. and N., surviving executor and exec- 
utrix of B., for the use of another, the judgment being for the plain- 
tiffs, and the 7. fa. being in the name of M.and N., for the use of 
the same party, the variance was not material. 


Judgments. Executions. Administrators and Execu- 
tors. Evidence. Before Judge FLEMING. Baker Supe- 
rior Court. May Term, 1881. 


Reported in the decision. 


WARREN & Hosss; O. G. GURLEY; D. H. POPE; D. 
A. VASON, for plaintiffs in error. 


J. L. HAWEs; C. B. WOOTEN, for defendant. 
CRAWFORD, Justice. 


A suit was brought by Wm. S. Moughon and Henrietta 
S. Nelson, surviving executor and executrix of Jos. Bond, 
deceased, for the use of Maria L. Nelson, against the ad- 
ministrators of J. T. Brown, deceased. They recovered 
judgment thereon, which was entered up in favor of “the 
plaintiffs,” without other or descriptive words. A fi. fa. 
was issued thereon, in favor of Wm. S. Moughon and 
Henrietta S. Nelson, for the use of Maria L. Nelson, and 
levied upon certain property, which was claimed by M.A. 
Brown. Upon the trial of this case, when the 7. fa. was 
offered in evidence, it was objected to by the claimant, be- 
cause it did not follow the judgment, in that the words 
“surviving executor and executrix of Jos. Bond, deceased,” 
were omitted therefrom. The judge held the objection 
good, and rejected the 7. fa. This is the error assigned. 
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All executions must follow the judgments from which 
they are issued, and describe the parties thereto as de- 
scribed in such judgment. Code, §3636. 

Whilst it is undoubtedly the law that all 7. fas. must 
follow the judgments upon which they are issued, yet this 
court has construed that section, and held that any vari- 
ance between the execution and the judgment, to author- 
ize the execution to be quashed or otherwise bad, must 
be a material variance. 39 Ga., 565. 

The whole question, therefore, in this case turns upon 
the materiality of the words omitted from the fi. fa., and 
this in turn depends upon whether the legal title to the 
notes sued, and the judgment rendered thereon, was in 
Moughon and Nelson, as executor and executrix of Jos. 
Bond, deceased, or in themselves as individuals. If in 
them, as the executor and executrix of Bond, then the 7. 
fa. was bad; if in them personally, then it was not. It 
appears from the pleadings in this case, that the contract 
sued upon was one made directly with them, and payable 
to them, and not with the testator, or payable to him. 

On a note made payable to an executor, as such, he 
may sue upon it in his own name, and if sued as execu- 
tor, it is only a descriptio persone, and may be rejected as 
surplusage. 

A judgment recovered by an administrator, as such, is 
a debt to himself personally, and upon which suit may be 
brought in his own name. 5 Ga.,60-61. That the use of 
the words named are wholly immaterial, whether in or out 
of the execution or the pleadings, may be seen by refer- 
ence to any standard authority. The question was con- 
sidered at great length, and decided as early as 5 Ga., in the 
case of Oglesby vs. Gilmore et al., page 56, and is supported 
by an overwhelming list of authorities. Holding, then, 
as we do, that the variance was not a material one, we re- 
verse the ruling, and send the case back for another trial. 

Judgment reversed. 
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MERRITT vs. GILL, administrator. 


. The issue being whether a judgment had been fully discharged or 
not, the defendant introduced a receipt for a certain sum, which re- 
cited on its face that defendant claimed this to be all that was due, 
and that the balance apparently due had been discharged by a cer- 
tain auditor’s report and decree rendered on a bill in equity, while 
plaintiff claimed that said decree and report did not bind him: 

Held, that the record in such case was not only admissible, but essen- 
tial to a determination of the issue. 

2. While generally judgments are conclusive between parties and priv- 
ies, yet on a bill by an administrator to marshal assets and to de- 
termine the priorities of creditors and the mode of distribution 
among them, their rights are involved, and courts of chancery will 
inquire into the justice and equity of their claims, though one may 
be in judgment. 

(a.) Especially will such inquiry be proper as to equities arising since 
the rendition of the judgment. 


Evidence. Judgments. Administrators and Execu- 
tors. Equity. Before Judge WILLIS. Marion Superior 
Court. April Term, 1881. 


Reported in the decision. 


S. C. ELAM; L. E. BLECKLEY, for plaintiff in error. 


BLANDFORD & GARRARD; MILLER & BUTT, for defen- 
dant. 


SPEER, Justice. 


The defendant in error, J. M. Gill, administrator of C. 
J. Baldwin, deceased, caused to be levied, on the third day 
of August, 1877, a 7. fa., in his favor, issued on the 28th 
day of April, 1877, from Marion superior court, against 
Thomas M. Merritt, on certain lots of land as the property 
of the defendant. To this levy the defendant in /. fa. 
interposed his affidavit of illegality, alleging that the judg- 
ment on which the 7. .fa. issued had been fully paid to the 
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plaintiff, Gill. An issue having been tendered, a jury was 
empanneled. The f. fa. and levy having, by plaintiff, 
been read to the jury, and he then closing, defendant 
moved to dismiss said levy, because plaintiff had not 
shown that the defendant in 7. fa. had been in possession 
of the land levied on at any time since the rendition of 
the judgment which motion the court overruled, and de- 
fendant excepted. y 

Counsel for defendant then offered, and read in evidence, 
the following receipt: 


“J. M. Gill, administrator of Charles } 
J. Baldwin, deceased, | Judgment and f. fa. in Marion 
US. ¢ Superior Court. $222.50 prin., 
T. M. Merritt, administrator of W.| besides interest and cost. 
H. Merritt, deceased. J 


J. M. Gill, administrator of Charles 
.) Baldwin, deceased. 
US. 
T. M. Merritt. 


Received of T. M. Merritt, as administrator upon the estate of W. 
Merritt, deceased, the sum of two hundred dollars, on the above judg- 
ments; T. M. Merritt insisting that nothing more is due upon said 
judgments, according to an auditor’s report in the case of T. M. Mer- 
ritt, administrator of said W. H. Merritt, deceased, vs. J. M. Gill e¢ aZ., 
bill to marshal assets, etc., in Sumter superior court; J. M. Gill deny- 
ing that he is in any manner bound by said auditor’s report, and the 
reception of this two hundred dollars shall in no manner whatever es- 
top the parties as to any of their rights in said judgment. This 11th 
May, 1878. JacK M. GILL, Administrator.” 


Judgment and f. fa. in Marion 
Superior Court. $222.50, prin., 
besides interest and cost. 


On the reading of said receipt, defendant in f. fa. was 
sworn as a witness in his own behalf, and proposed to tes- 
tify that, in the event Gill, the administrator, is not 
bound by the auditor's report alluded to in the receipt 
just read, he wished the two hundred dollars mentioned 
in said receipt to be applied to the 7. fa. against him indi- 
vidually now here, which testimony the court rejected, and 
defendant excepted. 

Defendant further proposed to prove that Gill, the ad- 
ministrator of Baldwin, owed the estate of his intestate 
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(Merritt) forty dollars, and he elected to apply this sum to 
the fi. fa. levied, which evidence the court rejected, and 
defendant excepted. 

Defendant introduced the original 7. fa. of J. M. Gill, 
administrator of C. J. Baldwin, deceased, vs. Thomas M. 
Merritt, administrator of Wade H. Merritt, deceased, for 
the sum of $222.50, principal, besides interest and cost, is- 
suing from Marion superior court, and dated April 28th, 
1878. 

Defendant then offered to read the interrogatories of 
Dupont Guerry, to prove the fact that, as counsel for 
plaintiff in execution, he represented him, as administrator, 
in a billin equity filed in Sumter superior court, “for relief, 
injunction,” etc., wherein Thos. M. Merritt was complain- 
ant, and various parties, including Gill, the administrator 
of Baldwin, were defendants, the bill being filed by Mer: 
ritt, as administrator, to marshal the assets of said estate. 

Plaintiff in error also offered in evidence the exemplifi- 
cation of the bill, answers, auditor’s report, verdict and 
decree thereon, filed in Sumter superior court, in favor of 
Merritt, administrator, vs. Gill, as administrator, e¢ a@/.; 
also, the record of the submission, award and judgment 
on the same, between the same parties, from which the 7. 
fa. levied issued from Marion superior court, said record 
evidence being offered to support the defendant’s illegal- 
ity, and as relevant to explain and determine the effect 
of the receipt already in evidence. On objection made, 
this evidence was excluded by the court, and defendant 
below excepted, whereupon defendant closed, and the jury 
returned a verdict in favor of the plaintiff in 7. fa. 

The controlling question in the cause presented here, is, 
was the exclusion of these records as evidence error. 

The facts set forth in the records were, in substance: 
That Gill, as administrator of Baldwin, had brought his 
action against Merritt, as administrator, to recover of him 
certain lands lying in Marion county; that the case was, 
by a submission between the parties, referred to arbitra- 
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tion; that the arbitrators had made an award, adjudging 
that the lands in controversy should be returned to Gill, 
as administrator, and that he should recover out of the 
estate $223.50, as rents of said lands for the years 1872-3, 
and a like sum out of Merritt individually, as rents of 
same lands for the years 1874-5; that said award was re- 
turned to Marion superior court, and exceptions to the 
same were filed by Merritt, as administrator of W. H. 
Merritt; that while this issue was pending, Merritt, as 
administrator, filed his bill in Sumter superior court for 
relief and injunction, and to marshal the assets of the estate 
of his intestate, Wade H. Merritt, to which the creditors 
of the estate were made defendants, including Gill, as ad- 
ministrator. The bill alleges the insolvency of the es- 
tate, attacks the award made by the arbitrators, then 
pending in Marion superior court, and claims his intestate 
was the owner of one-sixth interest in the lands recovered 
by said award, in the purchase by his intestate, in his life- 
time, of the share of one of the heirs at law of Gill’s intes- 
tate. He avers that he has sold all the property of his 
intestate, and paid out all the money received; asks fora 
full and thorough investigation of all his acts as adminis- 
trator, and for the aid and protection of the court as to 
his duty in paying the indebtedness of the estate, as to 
priorities, etc.; prays the award may be set aside, and the 
lands recovered may be restored to the estate. He also 
sought an injunction against the creditors of the estate, and 
against Gill, as administrator, from prosecuting the award 
complained of; asks for the appointment of an auditor to 
examine into the condition of the estate, its liabilities, and 
priority of creditors, and report thereon. The record fur- 
ther shows that Gill, as administrator, answered the bill. 
On the hearing of the injunction, the court granted the 
same as against the defendants, except as to the land 
claim of Gill, in Marion superior court. The record 
shows that the award pending in Marion superior court 
was, after this, made its judgment, at April term, 1877. 
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Under the bill filed, an auditor was appoinced, and notice 
was given by him to all creditors, including Gill, as ad- 
ministrator, to appear before him, at a time and place, for 
an examination of the questions made in said bill. 

On the hearing had before the auditor, the award of 
Gill being before him, with other proofs, the auditor re- 
ported, as the result of his investigation: ‘“‘That the 
award made against Merritt, as administrator and individ- 
ually, should be credited with $200.00, it being the one- 
sixth of the value of the land contained in the award, the 
same having been sold since said award, by Gill, as ad- 
ministrator, at the price of $1,200.00; that the award 
shoulé further be reduced by one-sixth of the amount re- 
covered in said award as mesne profits, being one-sixth of 
the $445.00 recovered in said award, and which left the 
amount due to Gill, as administrator, on said award, or 
judgment thereon, the sum of $200.00, and which the ad- 
ministrator was directed to pay out of the estate.” Said 
report was submitted to a jury, who rendered a verdict 
sustaining the same, and a decree was accordingly entered 
‘thereon, confirming the same. 

The question submitted for review is, whether the court 
erred in rejecting said record (in which was set forth the 
foregoing facts, and the report, verdict and decree thus 
rendered on said bill) from the jury, or was the same rele- 
vant to the issue on trial, and admissible as evidence. We — 
do not understand why the terms of the written receipt 
in evidence, given by Gill, as administrator, and received 
by Merritt, as administrator, of itself does not require the 
admission of this record and judgment. The receipt shows 
the payment of $200.co by Merritt to Gill, as administra- 
tor. Merritt paid the amount, and in said receipt claimed 
“that nothing more is due on the judgments rendered on 
the award, according to the auditor’s report.” Gill receives 
the $200.00, denying he is “in any manner bound by said 
report.” In view of the receipt given, and the issue be- 
tween them as to the effect of ‘the decree, we think the 
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defendant in /f. fa. was entitled to have this record, and 
judgment thereon, admitted in evidence, that the jury, 
under the instructions of the court, might determine 
whether the same was not a satisfaction of the judgment 
on the award, either total, as claimed by defendant, or 
only partial, as claimed by the plaintiff below. We are 
of opinion this evidence rejected was a necessity, for the 
court and jury to decide intelligently the question thus 
raised by the parties in this receipt, and which could alone 
be decided by the record itself. 

The decree thus sought to be introduced, it must be re- 
membered, was rendered since the judgment on the award 
on a bill filed by Merritt, administrator, vs. Gill and others, 
to marshal the assets of the estate, and to seek the aid and 
direction of the court in the settlement of all claims against 
the estate, according to their amounts and priorities. To 
this bill, Gill, administrator, was a party, and he had due 
notice of the hearing before the auditor. Under such ap- 
plications to a court of chancery, the court will look “to the 
equities of creditors,” in whatever form their claims may be 
presented, and decree accordingly. Admitting, as a general 
rule, that judgments rendered are usually final and con- 
clusive between parties and privies, yet on a proceeding 
to marshal the assets of an insolvent estate, when the 
rights of other creditors intervene and the powers of chan- 
cery are invoked to settle the debts of creditors on an 
equitable basis, we know of no rule or principle in equity 
that would prevent a chancellor from making inquiry into 
the justice or equity of a judgment, however solemnly pro- 
nounced, and especially to set up an equity arising since 
the award. The plaintiff below, before he obtained his 
final judgment on the award, had notice of this bill, and 
that it sought to avoid the award he was pressing to judg- 
ment in a court of law, and to set off against this award 
an equity in favor of the estate of Merritt’s intestate, and 
an equity that Merritt could not avaii himself of by plead- 
ing in the court of law where the award was pending. If 
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he chose to go forward and press his award toa judgment 
in a court of law, he took it subject to such decree as 
would be finally rendered on the bill of the administrator 
pending. Under this view, we see no reason why this final 
decree in chancery is not binding asto him. If it be true, 
as this decree recites, that he is indebted to the estate of 
Merritt $200.00, for its interest in the land sold by Gill, 
as administrator, and also in the sum of one-sixth of the 
mesne profits he, Gill, recovered in the award and judg- 
ment thereon, we think it clearly competent for the court 
of chancery to decree that his judgment should stand cred- 
ited with these sums, and permit him alone to recover the 
balance due. The bill was filed to complete the adminis- 
tration of Merritt’s estate equitably among all the cred- 
itors, and when equity assumes a task of this kind, its rule 
is to furnish, not partial but “full and complete relief” to 
its suitors to the final consummation sought. Its object 
in such cases is to administer an estate where the ordinary 
process of law “‘ would interfere with the due administra- 
tion,’ and in doing so the court will seek to administer it 
in a spirit of “equity to all the creditors.” 

With these views, we think the court erred in ruling out 
this testimony, so important to the protection of the ad- 
ministrator and to the equities of other creditors. 

Judgment reversed. 


O’BRYAN & BROTHERS vs. CALHOUN. 


An ordinary affidavit of illegality is sufficient to raise the question of 
service where there is no official return thereof. But where there 
is such areturn, a traverse must be filed thereto at the first term 
after norice of it. Such traverse may be included in an affidavit of 
illegality, but proper steps must be taken to make the officer mak- 
ing the return a party. 


Illegality. Pleadings. Parties. Service. Before Judge 
FAIN. Bartow Superior Court. January Term, 1881. 
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Reported in the decision. 
AKIN & AKIN, for plaintiffs in erzor. 
TRIPPE & NEEL, for defendant. 


SPEER, Justice. 


On the third day of February, 1880, O’Bryan Brothers 
recovered judgment in Bartow superior court against Rob- 
ert S. Philips, John J. Calhoun and Thomas Tumlin. 7. 
fa. issued, and on 31st March, 1880, was levied upon cer- 
tain lands as the property of defendants. 

On May 4th, 1880, one of the defendants, Calhoun, 
filed his affidavit of illegality to said levy upon the fol- 
lowing grounds: ,; 

(1.) “Because deponent was never served with a copy 
of the original declaration and process, nor did he ever 
waive the same, nor did he ever appear and plead in the 
action on which is founded the judgment from which said 
fi. fa. was issued ; and deponent further says under this 
ground of illegality that he never knew until to-day that 
the former sheriff of said county, James Kennedy, had 
made his entry of service on deponent by leaving a copy - 
of the original declaration and process at deponent’s most 
notorious place of abode; and deponent hereby traverses 
said entry of service and says the same is not true.” 

(2.) “Deponent further says that he had a good defence 
to the action on which said judgment was obtained from 
which said f. fa. issued, on the ground that deponent never 
signed or authorized anybody to sign for him the notes 
on which said action was brought, and defendant would 
have filed the plea of won est factum in said action had he 
known that the same was brought against him with said 
Tumlin and Phillips, returnable to the said court at the 
time it was made returnable ; and deponent hereby prays 
the court to set aside said judgment and quash said f. fa. 
and allow defendant to file his plea of non est factum 
against said action on said notes.” 
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To this affidavit of illegality the plaintiff below de- 
murred on the ground, that it showed a return of ser- 
vice by the sheriff, which return could not be set aside by 
affidavit of illegality, but only by a traverse of such re- 
turn duly made. Because, as a traverse of the sheriff’s re- 
turn of service, it is defective because the sheriff has not 
been made a party thereto. Which demurrer the court 
overruled, and plaintiff excepted. 

Section 3340 of the Code provides: “ The entry of the 
sheriff (or any officer of the court) may be traversed by 
the defendant at the first term after notice of such entry 
is had by him, and before pleading to the merits, but this 
shall not deprive the defendant of his right of action 
against the sheriff for a false return.” 

In the case of Lamb vs. Dozier, 55 Ga., 677, this court 
held, that where the affidavit of illegality was based 
upon the want of service, and the return of the sheriff 
was that the defendant was served, and there was no tra- 
verse of this return shown by the pleadings, so that the 
record should show that such traverse had been made, 

was necessary that the sheriff whose return was attacked 
should be made a party tothe traverse and heard thereon. 
See also 55 Ga., 396. So in 59 Ga., 461, in the same 
case it was held that: “An affidavit of illegality which 
alleges that the defendant was never served with any copy 
of the declaration and process, and never knew of the 
suit till long after judgment was rendered, is sufficient.” 
Such an affidavit raises the question of service to be tried 
under the rules of evidence applicable thereto, one of 
which is that an official return, unless traversed in due 
time and proved false, is conclusive. 

If the defendant rests alone upon his affidavit of ille- 
gality averring want of service, and there appears in evi- 
dence a proper return of service by the officer, then this 
would be conclusive upon the defendant, and to meet this 
a traverse of said return with proper parties would be the 


proper remedy. 
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Under the authority of these decisions, we think that 
an affidavit of illegality would be sufficient to raise the 
question of service, if there were no official return to be 
traversed. But where it appears, as in this case, by the 
affidavit of illegality, that there is a return by the officer, 
if the defendant intends to attack the verity of such re- 
turn, he must take steps by filing a traverse thereto and 
by order to make the sheriffa party. It is true, as in this 
case, the defendant may include in his affidavit of ille- 
gaiity a traverse of the truth of the return as referred to 
therein, but that is not enough; when such traverse of the 
return is made in the affidavit, he should proceed further 
to make the officer whose return is thus impeached a party, 
that he may be heard. Heand his securities on his bond 
have a vital interest in the question thus made, and they 
should have an opportunity to be heard on the issue de- 
fendant has made. 

As no steps were taken by the defendant below or pro- 
ceedings sought to make the sheriff a party, and as the 
case is now presented by the record before this court, we 
are of opinion that the demurrer should have been sus- 
tained, and the court erred in overruling the same. But 
we direct, in view of the facts, that the defendant below 
be allowed, when this cause is returned to the court be- 
low, if he chooses so to do, either to amend his traverse, 
or institute such proceedings under the order of the court 
as will bring the officer before the court asa party to said 
traverse, whose return is the subject of attack, subject of 
course to such exceptions and demurrers as plaintiff below 
may offer to the same. 

Let the judgment of the court below be reversed, sub- 
ject to the direction herein given the cause when returned 
to the court below. 

Judgment reversed with directions. 
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THE GEORGIA SOUTHERN RAILROAD COMPANY vs. 
BIGELOW. 


. Where the receivers of a foreign railroad operated a connecting 
railroad in this state as part of a through line, under a contract by 
which they were to operate the Georgia branch under the laws of 
Georgia, furnish their own rolling stock, for which the Georgia road 
should pay a certain amount, that each road should contribute its. 
proportion of the expenses, and the net proceeds should be divided 
pro rata, a depot agent on the line of the Georgia corporation was. 
such an agent of that company as could be served with process. 
against it, though he might have been employed by the receivers. 
and made remittances to them, by whom the proceeds were after- 
wards distributed under the contract. 

(a.) Especially was such service good when re-enforced by service om 
the sole resident director of the Georgia corporation. 

2. A railroad ticket issued during the day of December 6th, and limi- 
ted to be used within two days from the date sold, did not expire: 
until 12 o’clock on the night of December 8th. 

3. The verdict in this case is not so excessively large as to justify 
the inference of gross mistake or undue bias. 


Railroads. Principal and Agent. Contracts. Dama- 
ges. Verdict. Before Judge UNDERWOOD. Floyd Su- 
perior Court. September Term, 1880. 


Reported in the decision. 
D. S. PrintupP, for plaintiff in error. 
C. ROWELL; JOEL BRANHAM, for defendant. 


SPEER, Justice. 


Thomas A. Walker and John Tucker, receivers of that 
portion of the Selma, Rome and Dalton Railroad lying 
in Alabama, appointed by the chancellor of the middle 
chancery division of Alabama, applied to the chancellor 
for leave to lease that portion of the road lying in Georgia 
which had been sold under a decree to Edward D. Cow- 
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man. After various applications, modifying orders, etc., 
upon the report made by a register appointed for that 
purpose by the chancellor, and by his consent and appro- 
val, on the 29th of April, 1876, the receivers and Cow- 
man entered into an agreement, by which “ the receivers 
of the Selma, Rome and Dalton Railroad were to operate 
the whole line on their own account, and for the other 
contracting party for one month, and from month to month 
until dissolved.”” The saidagreement provided that the 
receivers should operate the Georgia end in connection 
with the Alabama portion of the road, as required by 
the laws of Georgia, run trains over it as_ receivers, 
subject to the following conditions and stipulations: 
“This was to be done at the expense of the Georgia South- 
ern, and in no event isthe Selma, Rome and Dalton Rail- 
road in Alabama, or any of the assets in the hands of 
the receivers, to become liable ir any manner for the oper- 
ation of said road. The Georgia Southern was to bear its 
proportion of operating expenses of the whole line (28 4-7 
per cent), and pay $1,000.00 per month for use of the 
rolling stock,” and the Georgia Southern was to receive 
the same per cent of the net earnings of said whole line 
after deducting expenses and monthly rentals. Under 
this agreement the Georgia Southern was being operated 
and run by the receivers in December, i877. 

The record shows that on the night of the 8th of De- 
cember, 1877, the defendant in error, Bigelow, was put off 
the railroad cars about six miles from Rome, Georgia, on 
the southward bound train going towards Cave Spring, 
Floyd county, Georgia, between the hours of 9 o’clock 
and It at night, where there was no place for accommo- 
dating travellers nor temporary refuge from the inclem- 
ency of the weather. 

For this ejection from the cars run on the railroad track 
of the Georgia Southern Railroad, Bigelow brought his 
action for damages against the Georgia Southern Railroad 
Company, the plaintiff in error, in Floyd superior court. 





SEPTEMBER TERM, 188. 


The Georgia Southern Railroad Company zs. Bigelow. 


Under the evidence submitted and charge of the court, 
the jury returned a verdict in favor of the plaintiff below 
for the sum of seventeen hundred and fifty dollars dama- 
ges, with costs. Whereupon defendant below made a 
motion for a new trial, on the following grounds: 

(1.) Because said verdict is contrary to law. 

(2.) Because said verdict is contrary to evidence and 
weight of evidence. 

(3.) Because the verdict is excessive, contrary to law and 
evidence, and there being no evicence to support the 
same. 

(4.) Because the court erred in not sustaining exceptions 
to the writ, and in holding the service made on Printup, as 
director of the Georgia Southern Railroad Company, and 
on A. S. Crane, as agent, was under the evidence insuffi- 
cient to bind the defendant. 

(5.) Because the court overruled the demurrer to the 
declaration. 

(6.) Because the court erred in ruling out and not per- 
mitting Murphy, a witness, to answer the following ques- 
tion asked by defendant : ‘‘ What time was this ticket out ? 
On Saturday or Saturday night ?” 

(7.) Because the court erred in refusing to give the fol- 
lowing charge in its entirety as requested in writing : 

“A railroad company and its agents have the right to 
prescribe rules and regulations for selling tickets, and limit 
the time in which they skall be used. [And if the pur- 
chaser of such ticket is informed of such limitation he is 
bound thereby.” | The part in brackets the court refused 
to give in charge to the jury as requested. 

(8.) Because the court erred in charging the jury that, 
by the ticket offered in evidence as having been issued to 
plaintiff below, the plaintiff had the right to return 
on the ticket at any time until 12 o'clock at night on the 
8th of December. 

(9.) Because the court erred in giving to the jury that 
pertion of his charge set forth in the ninth ground of the 
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motion as set forth in the record; also, that he erred in 
reading to the jury sections 3066, 3067, 3070,o0f the Code, 
there being no evidence to justify the verdict on said sec- 
tions. 

In the argument before this court counsel for plaintiff 
in error relied mainly upon three errors assigned in the 
motion : 

(1.) That there was no sufficient legal service on the de- 
fendant, the Georgia Southern Railroad. 

(2.) In the legal construction the court gave to the rail- 
road ticket purchased by plaintiff below and on which he 
was proposing to return to Cave Spring. 

(3.) Because the verdict is excessive in amount under the 
evidence. 

1. Was the service sufficient on W. S. Crane, as agent, 
and Printup, as director? The Code provides, “that ser- 
vice of all bills, subpoenas, writs, attachments, and other 
original process necessary to the commencement of any 
suit against any corporation in any court of law or equity, 
except as hereinafter provided, may be perfected by serv- 
ing any officer or agent of such corporation, or by leaving 
the same at the place of transacting the usual business,” 
etc. Code, $3369. It is contended that Crane was not 
the agent of the Georgia Southern Railroad Company, 
but of the Selma, Rome and Dalton Railroad Company, 
as shown by the evidence. But the evidence shows that 
the Georgia Southern was being operated by the receiv- 
ers of the Selma, Rome and Dalton Railroad, a foreign 
corporation, using its own rolling stock to operate said 
road and dividing its earnings with said Georgia South- 
ern, and necessarily the agents who aided in Georgia 
in operating said road within the limits of its terri- 
tory were likewise agents of the Georgia Southern, at 
least to the extent of the interest said Georgia South- 
ern had in the running of said line. If these local 
agents acted under the charter and franchises granted 
to the Georgia Southern Railroad, and that road re- 
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ceived, through those agents in connection with others, 
the profits arising from the operating said road in this 
state, or even a proportion thereof, that constituted them 
agents of said Georgia Southern in the sense that is con- 
templated in the 3369th section of the Code, and a service 
on such agent would be a sufficient service in law on said 
corporation, especially where it appears that Printup, the 
other party served, was a director, and the only resident 
director, of said Georgia Southern residing in this state. 
His service, in connection with the service on the agent, 
W. S. Crane, we deem all sufficient under the law. Code, 
$3309; 17 Wall., 449; 12 IIl., 333; 49 N. Y., 148; 51 Miss., 
525; 8 Metcalf, 252. 

2. Was there error in the instruction given by the court 
to the jury that the railroad ticket owned by plaintiff be- 
low did not expire till 12 o'clock at night on the 8th of 
December? The evidence shows that about noon on the 
6th of December, 1877, the plaintiff purchased what is 
known as a return ticket to go from Cave Spring to Rome 
and return. The ticket had on it these words: ‘Selma, 
Rome and Dalton Railroad. One seat. Rome and re- 
turn, if used within two days from the date sold.” 

On the reverse side of the ticket was stamped, “ Sel- 
ma, Rome & Dalton R. R., December 6th, Cave Spring.”’ 

It appears from the evidence, that on the night of the 
8th of December, before 10 o'clock, the plaintiff below 
entered on the car at Rome, of the defendant below, for 
the purpose of returning on this ticket to Cave Spring, at 
which place he had purchased the ticket; that on pre- 
senting the ticket the conductor refused to receive it, 
claiming the time limited to use it had expired, and against 
the will of plaintiff he was forced to leave the car, on his 
refusing to pay the usual fare. This ticket was issued and 
sold to plaintiff on the 6th of December; by it the plain- 
tiff had the right to pass on the cars of the defendant be- 
low over the road from Cave Spring to Rome any time 
from the day of its purchase, and return if within two days 
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from the datesold. The date the ticket was sold was 6th 
December, and that date continued the 6th up to 12 o'clock 
that night, when a new date commenced, to-wit, the 7th 
of ‘December; within two days, then, from 12 o’clock the 
night of the 6th, the plaintiff was entitled to return on- 
the cars from Rome to Cave Spring, by the terms of this 
ticket. He boarded the cars on the night of the 8th, and 
was ejected before midnight, between 9 and 11 o'clock, 
according to the testimony. Under our view of this con- 
tract as evidenced by the ticket, the plaintiff was entitled 
to return on it till 12 o’clock the night of the 8th of De- 
cember to Cave Spring, and we see no error in the instruc- 
tion the court gave the jury onthis subject. 2 Wall, 449; 
2 Chitty on Con. (last edition), sect. 1064; 23 Mich., 1. 

3. Was the verdict excessive in amount, under the proofs 
in the case? Courts are reluctant to interfere with the 
verdicts of juries in assessing damages for torts. The 
question for damages being one for the jury, the court 
should not interfere unless the damages are so small or so 
excessive as to justify the inference of gross mistake or 
undue bias. Code, $2947. 

Whether the action of defendant below in ejecting 
plaintiff from its cars was a tort accompanied with aggra- 
vating circumstances, was a question for the jury, and ex- 
clusively within their province to decide, subject of course 
to the rule that they are not influenced by “gross mistake 
or undue bias.” Here was this defendant in error, who 
had made a contract with the plaintiff in error to be trans- 
ported on its train from Cave Spring to Rome and return 
within a time designated. Under that contract and by au- 
thority of it, for which he had paid his money, he was on 
the cars of the plaintiff in error; the night was cold, 
inclement and dart, and it had been raining and was then 
freezing. Without authority of law, and in violation of 
the legal terms of their own contract, the defendant in 
error, an old man 65 years of age, was put off the cars in 
freezing weather, between the hours of 9 and 11 o'clock 
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at night, at no depot or stopping place, with no shelter or 
accommodation at which to remain, and his only chance 
was to follow the track of the railroad, on which he was 
painfully injured by falling through a trestle on the road. 
Taking all the circumstances together, we are not pre- 
pared to say that the damages were so excessive as to 
justify the inference of gross mistake or undue bias on the 
part of the jury. The defendant in error thus ejected 
was put in great peril both as to life and limb, and under 
all the circumstances we think he should be properly com- 
pensated in damages, not only to satisfy his own wrongs 
and injuries, but to deter the wrongdoer from repeating 
the trespass. 49 Ga., 504; 54 /b., 224; 26 /b., 250; 10 
Ib., 37; 27 [b., 294; 3 So. Ca. Rep., 58; 36 Miss., 660; 
32 Miss., 1. Under our view of the law and facts of this 
case as the record discloses, we find no such error as would 
warrant us in reversing the judgment of the court below 
refusing a new trial. 
Let the judgment of the court below be affirmed. 


LOWE, administratrix, vs. ALLEN. 


A court of equity, upon proper proof, will reform a deed and make it 
speak the truth, not only as between the parties, but against every- 
body else except dona fide purchasers without notice. 

(a.) A judgment creditor whose debt was made before the making 
of a deed to land, but whose judgment was obtained afterwards, 
did not stand on the basis of a dona fide purchaser without notice, 
so as to prevent the correction of a mistake in the deed as against 
him. 

(6.) Failure to record a deed, or its attestation by but one witness, 
does not postpone it to judgments junior to it. 


Deeds. Judgments. Debtor and Creditor. Equity. 
Before Judge MERSHON. Crawford County. At Cham- 
bers. October 12th, 1881. 


Reported in the decision. 
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R. D. SMITH, by N. J HAMMOND; L. D. MooRE, for 
plaintiff in error. 







M. D. STROUD; DUNCAN & MILLER, for defendant. 


SPEER, Justice. 






This was a bill filed by the defendant in error, for relief, 
injunction, etc., against the plaintiff in error and others, 
alleging, in substance, that one Harrison became indebted 
to complainant, and also was indebted to the intestate of 
plaintiff in error. Tosecure the debt due to complainant, 
Allen, he undertook to secure him by giving him a deed 
defeasible, under the 1969th sectior: of the Code, to a lot 
of land he owned, and still owns, in Crawford county. By 
mistake the land was described in the deed as lot number 
ninety, when it should have been ninety-nine. This deed 
was attested by a single witness, he being a justice of the 
peace. Mrs. Harrison, the wife, consented to the execu- 
tion of the deed, as required by the statute. This deed 
was made and delivered after Harrison had contracted his 
debt with Lowe, the iutestate, and was made in good faith 
to secure Allen, the complainant. After the execution 
of the deed, Lowe, the administratrix, sued her debt to 
judgment and levied on the land and advertised it for 
sale. Allen then filed this his bill to enjoin the sale and 
reform his deed, by having the land described by the true 
number of the lot, in order that his rights as the holder 
of the deed might be protected. Thechancellor on the 
hearing refused to dismiss the bill on demurrer, and granted 
the injunction, requiring complainant to give a bond in 
the sum of five hundred dollars to save defendant harm- 
less. To the order granting the injunction and overruling 
the demurrer, defendant below excepted and assigns the 
same as error. 

The deed is a good deed between the parties to it, 
though attested by but one witness. See Code, §2690, 
as construed by 17 Ga., 295; 51 /0., 268. The deed 
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being made under section 1969 of the Code, as to 
third parties, no record is required, and even if not 
recorded it would only be postponed to younger deeds, 
not to judgments. Code, §$1969, 2705, 2706; 60 Ga., 588; 
62 /b., 623-7. In the last case cited this court ruled: 
“The delay to record a deed has no relevancy, except upon 
the question of fraud. The consequence of not record- 
ing a deed within a year from its date is not to defeat the 
conveyance as against judgment creditors, but as against 
' subsequent vendees from the maker of the deed, if they 
purchase without notice.” 62 Ga., 627 (3). 

Neither could the plaintiff in error claim to be damaged 
by the non-recording of the deed, since the debt due by 
Harrison to her intestate was incurred before the execu- 
tion of the deed from Harrison to Allen, and for the same 
reason its defective execution, or the purpose to reform 
it, would not damage her, since no credit could have been 
extended by her intestate to Harrison on the faith of this 
land after the execution of the deed and by reason of the 
failure to put it upon record. 49 Ga., 124 (3). 

A court of equity, upon proper proofs, can and will re- 
form a deed and make it speak the truth, what the par- 
ties really intended, not only as between the parties but 
against everybody else but dona fide purchasers without 
notice, and a judgment creditor is not such a purchaser. 
Code, §§3114, 3123, 3119; 7 Ga., 383; 13 Jb., 88; 62 J1b., 
413; 40 /6., 535. 

We think, under the allegations of this bill and proofs 
submitted, there was no error in the chancellor’s granting 
this injunction—fully protecting, as he did, the rights of 
the plaintiff in error by the bond required. If the plain- 
tiff in error does not wish to await a trial upon the injunc- 
tion, by paying the amount shown to be due by Harrison 
to the defendant in error, she can redeem the land con- 
veyed as security, and then proceed with her f. fa. 

Let the judgment be affirmed. 
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THE AUGUSTA AND SUMMERVILLE RAILROAD COMPANY 
vs. DORSEY. 


1. A suit against a railroad company for damages resulting from the 
careless and negligent running of its engine may be amended by 
setting out negligence in not discovering and remedying defects in 
the machinery of the engine, which by the use of ordinary care 
and diligence could have been discovered and remedied so as to 
prevent the accident. Suchamendment does not add a new cause 
of action. 

2. That since the commencement of the pending suit the same plain- 
tiff has brought suit for the same cause of action against another 
defendant, is not good ground for a pleain abatement nor for com- 
pelling the plaintiff to elect which action he will pursue. 

3. The plaintiff being an expert engineer, and one question being 
whether he had been negligent at the time of the accident which 
was the basis of the suit, it was competent to prove by him what 
were his duties. 

4. He could also testify to the fact that he had complied with all the 
instructions given him. 

5, 6. A model or drawing may be made by a party to a suit to illus- 
trate any article of machinery involved in the issue on trial, without 
notice to the opposite party. Whether such model or drawing is 
properly proved to be such, is another question, and one not made 
here. 

7. One question in a case being whether an engineer could be stopped 
under certain circumstances, an expert who testified on that subject 
could give his reasons for what he stated, and for that purpose, by 
way of illustration, state what he had known to be done under 
even more difficult circumstances. 

8. The question being as to the duties and diligence of a particular 
employé, testimony that employés are generally required to work 
with dispatch is not admissible. 

9. A conductor in authority over an engineer may testify as to the du- 
ties of the latter. 

10. If specific instructions are given tu an employé, they will control 
him ; but if none are given, he will be governed by the general du- 
ties of his position, Where the testimony as to the existence of 
specific instructions was conflicting, the general duties of the posi- 
tion could be proved, as bearing on the case in the event the 
jury believed no specific instructions existed. 

11. Where the opinion of an expert is admissible without giving any 
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reason, the opinion of one not an expert is admissible with his rea- 
sons therefor. 

(a.) The existence of negligence being a vital issue in a case, the ex- 
clusion of competent testimony in respect thereto is a substantial 
error, and not a mere technical one. 

12. Ina suit by an employé of a railroad against his master for dam- 
ages alleged to have resulted from the negligence of a co-employé, 
the latter is competent to prove that he was not at fault, under proper 
questions for that purpose. 

13. Facts cannot be proved by a witness who states them from hear- 
say. 

14. After amending his action, it is immaterial to prove why the plain- 
tiff did not originally set out his cause of action in the shape put 
upon it by the amendment. 

(a.) If this could be done, his statements to his counsel are not ad- 
missible for that purpose, he being himself a competent?witness. 

15. After all the testimony has been closed, to reopen it for further 
direct testimony is a matter resting in the sound discretion of the 
court, and unless abused, it will not be controlled. 

16, The requests to charge in this case were substantially covered by 
the charge as given. 

17. In acase involving vindictive damages this court would set aside 
a verdict if it had reason to suspect that such verdict was the re- 
sult of bias in favor of one class of suitors or prejudice against 
another class. 

18. Persuasive oratory is among the legitimate weapons of the law- 
yer, and that juries are affected by it is no ground for granting a 
new trial. 


Amendments. Abatement. Actions. Evidence. 
Witness. Damages. Negligence. Practice in Superior 
Court. Chargeof Court. Verdict. Attorney and Client. 
Before Judge SNEAD. Richmond Superior Court. Oc- 
tober Term, 188o. 


Reported in the decision. 
FRANK H. MILLER; J. GANAHL, for plaintiff in error. 


F. T. LOCKITART; W. K. MILLER; J. C.C. BLACK, for 
defendant. 
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CRAWFORD, Justice. 


George R. Dorsey sued the Augusta & Summerville Rail- 
road Company, claiming $15,000.00 damages for injuries 
sustained, as he alleged, by reason of the unskillful, careless 
and negligent running of the engine and cars, in that by 
the said carelessness and negligence he was run over and 
his left leg so mashed and mangled that its amputation 
was necessary. That, as a consequence thereof, he suffered 
great bodily pain, and was put to large and heavy expen- 
ditures. 

The defendant pleaded the general issue and a special 
plea, setting forth that plaintiff had been employed by 
the company on account of his experience as an engineer 
to act as flagman, and to take charge of the engine en- 
gaged in transferring passengers and freight through the 
city of Augusta, and to and from the several depots 
thereof. That at the time he was injured he had the sole 
and entire management of an engine rented by the com- 
pany from the Georgia Railroad Company and manned by 
their employés. That when he was injured he was on the 
pilot of the engine, by his own voluntary act, and while 
the engine and cars were in motion he uncoupled the en- 
gine from the cars, when by reason of the separation he 
was unable to retain his position, and fell in front of the 
engine and was run over. That there was no pressing 
emergency requiring the act to be so performed, and that 
his action was one that no reasonable man would have done. 

During the pendency of a former trial in the case, 
plaintiff filed an amendment to his declaration which the 
court allowed, and to the filing of which the defendant 
filed exceptions pendente Lite. 

This amendment was as follows: 

“That besides the unskillful, careless and negligent run- 
ning of said engine and cars, the said defendant is further 
guilty of negligence in this, that the drag-bar on the pilot 
of the engine then and there being used, upon which your 
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petitioner was standing, in the due and proper discharge 
of his duty, and without fault upon his part, was defec- 
tive,which defect was not known to your petitioner at the 
time of the injury aforesaid, and not discoverable by him 
in the reasonable and ordinary exercise of diligence in 
the course of his duty, and that said defendant was 
careless and negligent in not discovering said defect, as it 
was its duty to do, orin failing to remedy the same.” 

The interlocutory exceptions filed thereto, and allowed, 
were as follows: 

“Because the court allowed the plaintiff to amend his 
declaration setting out defective machinery as the cause 
of the accident, defendant’s attorney objecting to the 
amendment as setting outa new and independent cause 
of action, and as not setting out the exact defect of the 
machinery which caused the injury, nor any knowledge 
of such defect.” 

When the declaration wes amended, defendant amended 
its plea as follows: 

“That the engine and engineer were employés of the 
Georgia Railroad and Banking Company, and hired by 
this defendant from said road to do this work for them, 
which plaintiff was employed todirect andcontrol. That 
plaintiff knew this from the time of his employment, 
September 22d, to his injury, October 13th, 1877, daily- 
and continuously used the same engine and the same 
employés, which were under his sole control. 

“That if any of the machinery was defective and thereby 
caused plaintiff’s injury, which defendants deny, it was sud- 
den and without the previous knowledge of said employés 
of the Georgia Railroad and Banking Company, or of 
this defendant, and happened after previous use the same 
day by plaintiff without objection on his part.” 

Upon the last trial, defendant filed another plea as fol- 
lows: 

“That since the commencement of this suit and the 
amendment made to plaintiff’s declaration, made May 
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6th, 1879, to which interlocutory exceptions were filed 
July 1st, 1879, by this defendant, the plaintiff instituted, 
September goth, 1879, his action against the Georgia Rail- 
road and Banking Company for damages, setting forth the 
same cause of action which is set forth in said amendment 
of May 6th, 1879, the declaration in which case, as of file 
in this court, is here to the court shown, which it prays 
may be inspected by this court, and if found to be the 
same cause of action, that plaintiff be required to elect 
which corporation he will hold responsible, and dismiss 
his cause of action as to the other for the same injury 
before this case shall proceed further.” 

This, on demurrer, was stricken, when defendant amend- 
ed its plea, as follows: 

“That by ordinance of the city council of Augusta, 
confirmed by the act of the legislature, they are author- 
ized to use locomotive power for the movement of pas- 
senger, baggage and freight cars on their tracks. That 
having no engines of their own, they entered into a con- 
tract with the Georgia Railroad and Banking Company, 
which, along with other things, agreed to furnish to these 
defendants, for local work other than through transporta- 
tion, an engine free of charge, in return for which these de- 
fendants were to do, on their own track, all the local haul- 
ing of said railroad free of charge. 

“That pursuant to this contract, the engine set forth in 
plaintiff’s declaration was furnished to this defendant 
for local work, from day to day, and was, by the plaintiff, 
as the sole agent of this defendant in that behalf, and em- 
ployed for the purpose of personally controlling the move- 
ments thereof, accepted from day to day from the said 
Georgia Railroad and Banking Company, to-wit: from 
the date of his employment, September 22d, 1877, until 
his injury, October 13th, 1877. That on the day of the 
injury the plaintiff failed, as the agent of this defendant, 
to inspect the condition of the engine, but received and 
took the control and direction of the same, and that it 
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was when thus under his direction and entire control that 
he, while riding on the pilot thereof, of his own free voli- 
tion, undertook to uncouple, when no pressing emergency 
existed, the engine from the car in front of it, which it 
was pushing forward, the train being still in motion at the 
time of the accident. That this act, defendant avers, 
was done at the personal risk of the complainant himself, 
and contrary to instructions. That if any negligence was 
committed, the plaintiff contributed thereto, and that if 
anything was omitted which should have been done, it was 
by the plaintiff himself.” 

Upon the declaration and pleas as herein set forth, the 
parties went to trial, and, under the evidence and charge 
of the court, the jury returned a verdict for the plaintiff 
for $11,000.00. The defendant moved for a new trial, 
upon the grounds set out in the record, which was over- 
ruled by the court on each and every ground therefor, and 
the defendant excepted. 

1. The first ground was the allowing plaintiff to amend 
his declaration as herein set forth. The plaintiff ’s suit was 
based on the unskillful, careless and negligent running of 
the engine and cars; and the amendment was likewise 
founded on the alleged carelessness and negligence of the 
defendant, in not discovering that the drag-bar on the 
pilot of the engine was defective, and which, by the exer. 
cise of ordinary care and diligence, it could have discov- 
ered. The amendment was no new cause of action, and 
was properly allowed. 

2. The second ground is because the court, on demur- 
rer, struck the amended plea of the defendant, asking an 
abatement as to said defendant, and praying an election 
between the pending suit and the one against the Georgia 
Railroad Company. 

Where there are two suits pending by the same plain- 
tiff against the same defendant, upon the same cause of 
action, commenced at the same time, the defendant may 
require the plaintiff to elect which one he will prosecute. 
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But if not commenced simultaneously, then the defendant 
may plead the former in defence of the latter. Code, 
§2894. This case did not present the facts for the appli- 
cation of this principle. 

3. Because the court allowed the plaintiff to testify 
as to what was the duty of the engineer. The plaintiff 
himself having been admitted by the defendant to bea 
competent engineer, and one of the very questions in the 
case being whether the engineer was in fault on the occa- 
sion of the injury, it was not illegal for the plaintiff to tes- 
tify as to his duty, that it might be also shown whether or 
not he was faithfully discharging that duty. The testi- 
mony was properly admitted. 

4. Because the court permitted the plaintiff to testify 
that he had complied with all the instructions given him. 

One of the issues of fact in the case was, whether he 
had obeyed the instructions which had been given him; 
and, of course, being a witness, he should have been al- 
lowed to state how that was. It was competent for the 
defendant to put it in issue, and to introduce testimony 
to the contrary, and why not equally so for the plaintiff ? 

5, 6. Because the court admitted in evidence, over the 
objection of defendant’s attorney, a wooden model of 
a pilot and drag-bar, claimed to be that of the “ Souther- 
ner,” which caused the injury, without showing that the 
same from which it was copied was the identical pilot, or 
that any notice of the making thereof was given to de- 
fendants. Because the court admitted in evidence, over 
the objection of defendant’s attorney, as ex parte and 
without notice, the drawing made by E. W. Brown, of the 
pilot of other engines than that which caused the injury 
to plaintiff. 

The objection to the admissibility of this model, as ap- 
pears by the record, was, that it was ex parte, and that 
there was no notice given of the intention to take a model 
of the pilot and drag-bar, and not because it was not shown 
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to be a model of the “Southerner.” A model may be 
taken by a party to a suit, to illustrate any article of ma- 
chinery involved in the issue on trial, without notice to 
the opposite party. 

7. Because the court permitted the witness, H. L. 
Gibson, over the objection of defendant’s attorney, to 
detail an instance of his personal experience on the Macon 
and Augusta Railroad, when in charge of an engine draw- 
ing a train of seven cars after it. 

The conduct of the engineer in charge at the time of the 
injury being under inquiry, and the question being wheth- 
er he might or might not have stopped his engine in time 
to prevent the damage to the plaintiff, this witness was al- 
lowed to give his testimony on that subject, and by way of 
illustrating what could be done as to stopping an engine, 
stated as an engineer, what he knew could be done, by his. 
having done it, not with an engine simply, but with an en- 
gine and train of cars. This certainly went to illustrate the 
issue not upon theory alone, but upon actual knowledge, 
and was therefore admissible. 

8. Because the court permitted H. L. Gibson, a wit- 
ness for plaintiff, and engineer on the Georgia Railroad, to 
testify over objection of defendant’s attorney when asked, 
“Do you know whether all employés are required to do 
their;work with dispatch”—and to answer, “that is the rule 
they generally work upon.” 

The rule upon which employés generally work, was not 
a matter involved in this investigation touching the special 
work of this employé, and was therefore inadmissible, as 
I think. 

9g. Because the court permitted the witness, J. H. 
Davis, to testify—he being a conductor—to the duties of 
an engineer as to looking forward. 

This objection appears to be founded upon the fact that 
the witness was a conductor. We are unable to appreciate 
the ground of the objection. Certainly one who is in au- 

v 68—17 
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thority over an engineer whose duty is to obey, would be 
competent to testify as to what those duties were. 

10. Because the court permitted the witness, W. E, 
Touchstone, to testify as to what his duties and instruc- 
tions were as a flagman previous to Dorsey’s appointment, 
and particularly that it was no part of his duty to inspect 
the engine received from the Georgia Railroad. 

One of the grounds upon which the plaintiff based his 
right to recover in this case was, that the machinery with 
which he was to do his work was defective. It was un- 
doubtedly the duty of some of the agents cr employésto 
look after this matter. The parties were at issue as to 
whether there were any specific instructions given to the 
plaintiff ; if there were, then he was bound by them; if 
none, then the general duties appertaining to the position 
were all important. For if it were the duty of the plain- 
tiff to inspect the machinery for the company as its agent 
or employé, and he failed to do it, then he was not with- 
out fault, and therefore would be entitled to no recovery, 

If the theory of the plaintiff was true that he had no 
special instructions, and under the general duties of the 
place this inspection did not devolve upon him, then the 
testimony was important and in that view admissible. 
Otherwise it would not be. 

11. Because the court, after Jesse Thompson, a wit- 
ness for defendant, had stated the facts of the accident as 
witnessed by himself, refused on motion of defendant’s 
counsel to permit the witness to swear to his opinion and 
belief whether or not what he saw plaintiff do was the act 
of a prudent man in taking ordinary care of himself, and 
to give his reasons for his opinion; the question before 
the jury for their consideration being whether or not 
plaintiff was blameless in uncoupling the flat-car from the 
engine while standing on the pilot and the train was in 
motion, the said Jesse Thompson being the only witness 
to the accident not connected with the running of the 
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train ; this testimony being offered after the testimony 
introduced by plaintiff. of persons claiming to be experts, 
who had expressed their opinion about riding on the pilot 
and uncoupling in that position, this testimony being 
specially claimed to be admissible, under section 3867 of 
the Code. 

The law is that experts may give their opinions upon 
the matter under investigation, where such opinions are 
admissible, without giving any reason for their opinions; 
others than experts may swear to their opinions or belief, 
giving their reasons therefor. Thetestimony of this wit- 
ness was ruled out because he was not an expert. Upon 
any question upon which an expert is allowed to give his 
opinion without a reason, one who is not an expert may 
give his with his reasons. If, therefore, the testimony of 
those who claimed to be experts on the matter in contro- 
versy was admissible, then, as a necessary consequence, the 
testimony of this witness was. The admission of one was 
the admission of both, the exclusion of one was the exclu. 
sion of the other. Both or neither was the law. 

But it is said that this was only a technical error, and 
not such aone as to justify the grant of a new trial, and 
in support of this view, the case of Howell vs. Howell, 59 
Ga., 145, is relied upon. We recognize and reaffirm the 
rule there laid down, but in our judgment this is a very 
different case from that. This was the only wholly disin- 
terested witness to the accident ; the vital question being, 
was the plaintiff without fault in stepping off from the plat- 
form car, where he was perfectly safe, over upon the open 
bars of the pilot, and that too while the engine was in 
motion, and where the miscalculation of an inch in plac- 
ing his foot on, instead of between, the bars of the pilot, 
was to be passed upon by the jury. And after the plain- 
tiff and certain of his witnesses had expressed their opzn- 
tons, that it was perfectly safe to uncouple from the pilot, 
the train being in motion, it was certainly but even-hand- 
ed justice to have allowed this witness to have given his 
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opinon with his reasons therefor that it was not. Stand- 
ing originally on the pilot and uncoupling from there, and 
moving from the flat-car to the pilot to uncouple whilst in 
motion, seem to us very important elements entering into 
the question of whether or not this plaintiff was faultless 
in this affair. 

Weare unable to say how far the opinion of sucha wit- 
ness as this, who had had an observation of seven years 
as to the way in which this work had been done, would 
have affected the verdict of the jury. And if we were, 
it would be improper to state it. But most assuredly the 
defendant should have had the benefit of its effect and 
weight with the jury, whatever that might have been. 

12. Because the court refused to permit the witness, 
J. W. Touchstone, to answer the question, ‘‘ Were you at 
fault at all?” In view of the fact that the plaintiff had 
put the blame or fault on this witness by his testimony, it 
was nothing but proper to have allowed him to rebut fully 
the whole testimony of the plaintiff, so that the jury could 
have passed upon the truth of the issue between them on 
this most material point. We do not mean to be under- 
stood to be ruling upon the form of the question, so much 
as upon the limitation put upon the testimony itself. 

13 Because the witness Ellis, when sworn, was permit- 
ted to answer, that Mr. Davis, the president of the com- 
pany, had a rule which disallowed the employés to come 
into his office with their coats off, as he had been told by 
Mr. Mosher. This testimony, so far as relates to what Mr. 
Mosher told the witness, was ruled out, which was correct. 
But the whole of it should have been ruled out, because 
founded entirely upon what Mosher said, and upon noth- 
ing said or done by Mr. Davis; and even if it had been, it 
was wholly irrelevant. 

14. Because Lockhart, one of the attorneys for the 
plaintiff, was allowed to testify as to conversations with 
Dorsey as to why the defective machinery of the engine 
was not originally alleged as a cause of action. Mr. Dor- 
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sey being a competent witness, his sayings as to the ma- 
chinery were inadmissible, and especially so after the 
amendment had been allowed, as his reasons for the omis- 
sion were then immaterial. 

15. Because the witness, Radcliff, was confined to re- 
buttal alone in his testimony, he having been offered after 
all the parol testimony had closed. After all the testi- 
mony has closed, to re-open the case again for other and 
further direct testimony, must always rest in the sound 
discretion of the judge, and unless abused will not be 
interfered with by this court. 14 Ga., 242; 64 /6., 344; 
See also Maddox vs. The State, ruled at the present term. 

16. The 16th, 17th, 18th, 19th grounds of the motion 
for a new trial were based upon requests to charge, which 
were refused, and charges given upon request, and for er- 
rors and omissions in the charge itself. A close and crit- 
ical examination of the charge as set cut in full in the 
record, satisfies us that the judge understood thoroughly 
the law of the case, and gave it in a clear, concise, and 
satisfactory manner to the jury. So that when this is 
done, we cannot see how a failure to repeat what may be 
good law, but has been substantially charged, should be 
any good ground of error. As there are no two cases 
exactly alike in their facts, extracts from elementary books 
and judicial decisions, although good, sound law, need not - 
be reiterated to the jury after having been once stated in 
substance in the general charge. The experience of each 
member of this bench is, that they often tend to confuse 
and bewilder, rather than enlighten and instruct the jury. 
The principle of law covering each fact in the case is quite 
“as much as need be given; and when that has been done, 
elaboration often perils the principle itself, and had best 
be omitted. 

17. The 2oth, 21st, 22d are founded upon the verdict, in 
that it is against the evidence, the weight of evidence, 
was excessive and unsupported by the facts of the case. 
Whilst this court will never invade the province of the 
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jury in weighing testimony, yet it would not hesitate to 
set aside a verdict in acase involving vindictive damages, 
where there was reason to suspect that the same was the 
result of bias in favor of one class of suitors, or prejudice 
against another class. 

18. The last ground of error complained of is an ex- 
tract from the closing argument of Mr. Black to the jury, 
in which, with great eloquence and power, he described the 
agony, the suffering and the torture endured by the plain- 
tiff; and for which, as well as for every sigh, every groan, 
and every pain that he had suffered, he should have com- 
pensation equivalent to his agony. These were to be put 
in one side of the scales, and in the other side money, 
money, until they “in even balance hung,” and the jurors 
felt that he had been fully and adequately remunerated. 

The complaint is, not that this appeal was illegal, but 
that its effect was electrical, and produced a verdict foun- 
ded not upon law and fact, but upon sympathy and sor- 
row. We cannot recognize this as a good ground fora 
anewtrial. Impassioned appeal, and persuasive eloquence 
are but the lawful weapons of forensic conflict, and un- 
doubtedly have been employec from the time in Greece 
when Mars himself was tried for murder by a jury of 
twelve men and acquitted by an equality of votes, in the 
first trial mentioned in history by a jury of that number. 
3d Modern Rep., preface, page 9. On the whole, there- 
fore, we think that there should be a new trial in this case. 
Judgment reversed. 
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MOSES, trustee, vs. THE EAGLE AND PHENIX MANUFAC- 
TURING COMPANY. 


(Crawford, Justice, did not preside in this case.] 


Where distinct parcels of property are levied on under one levy, and 
and all claimed by the same claimant, the whole tried under one 
issue, and a verdict rendered finding certain particular parcels of 
the property subject, the legal intendment of such a verdict would 
be that the balance was not subject. 

(a.) While it might have been more regular to have required the jury 
to have found explicitly as to all the lots before receiving the ver- 
dict, yet where the verdict has been returned and a judgment ren- 
dered ordering the 7. fa. to proceed against the parcels found sub- 
ject, the judgment could subsequently be amended by declaring 
the true intendment of the verdict and adjudging accordingly. 

(4.) That a judgment has been before the supreme court for review, 
and has been affirmed, will not prevent a subsequent amendment so 
as to more certainly declare the effect of the verdict. 


Judgments. Amendments. Verdict. Claims. Prac- 
tice in Superior Court. Before Judge WILLIS. Muscogee 
Superior Court. November Adjourned Term, 1880. 


Reported in the decision. 
R. J. MOSEs, for plaintiff in error. 


PEABODY & BRANNON, for defendant. 


SPEER, Justice. 


An execution in favor of Van Leonard, trustee, against 
the Water Lot Company, of the city of Columbus, issued 
on the 18th of September, 1867, from the superior court 
of Muscogee county, was levied upon certain property 
known as water lots numbers 4, 5, 9, 6, 7, 8, 10, 16, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 
35, 36, 37, all lying and being in the city of Columbus, 
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each lot containing 72 feet front north and south on Bay 
street, and being between Franklin and Crawford streets, 
also the dam across the Chattahoochee river nearly oppo- 
site lot 1 aforesaid survey, and the canal and raceway 
in front of said lots, and all the water power and right to 
control the water in front of the city of Columbus, sub- 
ject to the rights of the owners of lots I, 3, I1, 13 and 
15, each to one-nineteenth part of the water con- 
trolled. Dam and canal under divers deeds from the Wa- 
ter Lot Company, etc., Levy made 5th of March, 1877. 
To this the Eagle & Phenix Manufacturing Company in- 
terposed their claim to the property levied on, and on 
their giving bond the same was returned to the court for 
trial, on issue joined on said levy and claim, a trial was 
had and the jury returned the following verdict: 


“We, the jury, find the water lots numbers 20 to 37 inclusive subject 
to plaintiff’s execution.” [Signed] A. A. Boyb, Foreman. 


Whereupon the following judgment was entered on 
said verdict: 


“The jury in this claim case having found lots 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 31, 32, 33, 34, 35. 36, 37, levied on by plaintiff to be 
subject to plaintiff's execution, and the claimant having interposed a 
claim to allof said lots known as water lots 20 to 37 levied on, except 
lots 23, 24, 25, it is considered and adjudged that plaintiff's 77. fa, 
proceed for the use of J. J. Bradford, trustee, against the aforesaid 
water lots from 20 to 37, including 20 and 37, and he recover from 
claimant his costs in this proceeding. 


June 4, 1877. 
R. J. MOSEs, 


BLANDFORD & GARRARD, 
Attorneys for plaintiff in fi. fa.” 


It further appears that, on notice to R. J. Moses, trus 
tee, on motion of attorneys for claimant, at the Novem- 
ber adjourned term, 1880, of Muscogee superior court, the 
court entered the following judgment nunc pro tunc in said 
cause: 
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“Van Leonard, trustee Howard Man- 
ufacturing Company, plaintiff in 


fifa | om 
US. Fi. fa.\evy and claim in Musco- 
The Water Lot Company of the city gee superior court. 
of Columbus, defendant, and the 
Eagle and Phenix Manufacturing ; 
Company, claimant. J 


‘‘It appearing to the court that the above stated 7. fa. was levied by 
the sheriff of this county, on the 5th of March, 1877, upon the follow- 
ing lots known as water lots: Numbers 4, 5, 6, 7, 8, 9, 10, 16, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33. 34, 35, 36, 37, 
all lying and being in the city of Columbus, each lot containing 72 feet _ 
front, north and south, on Bay street, between Franklin and Crawford 
streets, according to a survey made by John Bethune, on the 6th of De- 
cember, 1841, also the dam across the Chattahoochee river, nearly op- 
posite lot 1 of said survey, and the canal, or race-way, in front of said 
lots, and all the water power and right to control the water in front of 
the city of Columbus, and state of Georgia, as fully as the same is 
owned or controlled by the Water Lot company of the city of Colum- 
bus, subject to the rights of the owners of lots 1, 3, 11, 13 and 15, 
each to one-nineteenth part of the water controlled by said dam and 
canal, under divers deeds from the Water Lot Company of the city of 
Columbus, the whole levied on as the property of said defendants in 
ji. fa.; and the said claimant having filed his claim to lots 4, 5, 6, 7, 8, 
10, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 
35, 36, 37, also the dam across the Chattahoochee river and the canal, 
or race-way, in front of said lots, and all the water power in front of 
said lots, or belonging or appertaining thereto, in front of the city of 
Colunibus, which had been so levied on. And at the May term, 1877, 
an issue was joined between the plaintiff in 7. fa. and claimant as to 
the said property so claimed being subject to said 7. fa., and upon 
said issue a jury came, and after hearing evidence, returned the fol- 
Jowing verdict, to-wit: “We, the jury, find the water lots numbers 20 
to 37, inclusive, subject to the plaintiff ’s execution,” upon which ver- 
dict the said plaintiff, at the said term of said court, entered up the fol- 
towing judgment, to-wit: “The jury in the claim case having found 
lots 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35. 36, 37, 
levied on by plaintiff ’s 7. fa., to be subject to plaintiff ’s execution, and 
the claimant having interposed a claim to all of said water lots known 
as water lots 20 to 37 inclusive, levied on, except lots 23, 24, 25, it is 
considered and adjudged that plaintiff’s 7. fa. proceed for the use of 
J. J. Bradford, trustee, against the aforesaid water lots, from 20 to 37, 
including 20 and 37, and that he recover from claimants his costs in 
this proceeding.” 
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And whereas the true meaning and effect of said verdict was, that 
all the property so levied upon and claimed as aforesaid, except lots 
numbers 20 to 37, inclusive, except lots 23, 24 and 25, were, by the 
said jury, found not subject to said 7. fa., and no other judgment hav- 
ing been rendered or entered up on said verdict except the before re- 
cited judgment ; now, upon motion of claimant, it is considered and ad- 
judged by the court that all of said property so levied upon and claim- 
ed, except lots 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33. 34, 
35, 36, 37, lot number 9 not having been claimed, is not subject to 
plaintiff ’s 7. fa., and that the said levy be dismissed as to all the re- 
mainder of said property so levied on and claimed as aforesaid. This 


judgment to be entered up as of said May term, 1877. 
[Signed] J. T. Wi.tIs, J. S.C. C. C.” 


To the allowing and entering said judgment on the min_ 
utes upon said verdict nunc pro tunc plaintiff in 7. fa. ex. 
cepted, and assigned the same as error. 

The real question lying at the foundation of this case 
is, whether the judgment munc pro tunc, rendered by the 
court below and excepted to, is in harmony with and by 
legal intendment can be sustained by the verdict made by 
the jury. If a verdict is found, and a defective or insuffi. 
cient judgment entered thereon, no one can question the 
right of the court to aid it by amendment. The Code de- 
clares: “A judgment may be amended, by order of the 
court, in conformity with the verdict upon which it is 
predicated, even after an execution issues.” Code, §3494. 
The only question then is, did the court below, in con- 
formity with the verdict returned, amend this judgment. 
We recognize the rule insisted upon by counsel for plain- 
tiff in error, that the court could not amend a verdict after 
the jury had been discharged from the case, as was held 
in 8 Ga., 20; 17 /b., 362; and other authorities cited; but 
that is not the question here. If it became necessary to 
amend this verdict in order to sustain the judgment com- 
plained of, we admit the position of plaintiff in error would 
be right. But the defendant in error sought no such in- 
terference, but to let the verdict stand as returned and 
amend the judgment rendered, so as to let the judgment 
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speak the legal intendment of the verdict that was made. 
Verdicts are to have a reasonable intendment, and are to 
receive a reasonable construction, and are not to be avoided 
unless from necessity. Code, §3561. When the issue pre- 
sented to the jury by the plaintiff in 7. fa. was that water 
lots numbered from 4 to 37 inclusive (except lot 9), dam 
and race-way, were subject to his 7. fa., and claimants said 
they were not subject, and upon that issue the jury re- 
turned a verdict finding lots from 20 to 37, inclusive, sub- 
ject, is it not a reasonable construction of that verdict that 
the balance of the property levied on was intended to 
be found not subject ? 

We admit it would have been more regular for the 
court, cn motion, to have declined to receive the verdict, 
and had the jury expressly to find the other property levied 
on not subject, but the plaintiff accepted the verdict as ren- 
dered and entered judgment thereon, and then by bill of 
exceptions complained before this court of certain rulings 
of the court, which alone could have been brought here 
on the theory that he had failed to recover the other 
property levied on. This seems to have been the con- 
struction given to this verdict by the action of the plain- 
tiff below at the time it was rendered. Mark it, the plain- 
tiff did not by motion for new trial in that case seek to 
set aside the whole verdict, but only excepted to the rul- 
ings of the court by which he complained he failed to 
recover the balance of the property not mentioned ex- 
pressly in the verdict, and we think his construction of 
the verdict was then right, and neither upon argument nor 
authority have we been convinced here that he was not 
right. And this construction is aided in the very judg- 
ment this court rendered on the plaintiff's bill of excep- 
tions in that case. For in speaking of the verdict and 
its legal intendment, this court (Judge Bleckley pronounc- 
ing the opinion) says: “The verdict of the jury was si- 
lent as tosome of the numbers, and in the plaintiff's fa- 
vor as to the rest. Possibly a correct construction of such 
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a verdict would be that so much of the issue as was not 
found for the plaintiff was by implication found against 
him. That such was the intention of the jury is in a high 
degree probable.” We are aware that this is mere odcter, 
but we are the more strengthened in our conviction of the 
correctness of this judgment now complained of, that 
the construction we now give to this verdict is concurred 
in by the judge who delivered then the judgment in thit 
case, and whose judicial opinions have commanded the 
respect and confidence of the court and of the profession 
at large. 

The interposition of a claim to property levied on is 
an anomaly in our jurisprudence. It is the creation of 
our statute, and unknown to the common law. It has 
taken the place in a great measure of the action of tres- 
pass at the instance of the true owner against the offi- 
cer who levied upon property not subject to be levied on 
and sold. It is really, by analogy, a suit by the plaintiff 
in fi. fa. to recover property out of the claimant, to have 
the same sold to satisfy his lien. In such a suit, if a 
recovery was had of only a part of the property sued for, 
could it be maintained that on such a verdict its legal 
construction would not be that he had failed to recover the 
balance ? Suppose, to illustrate further, the plaintiff sues 
to recover on two promissory notes set out in the same 
declaration, and both being in evidence, and under proper 
pleas filed, a recovery was only had for the amount due on 
one of them, would it not be a legal conclusion that the 
verdict was for the defendant as to the other? Our con- 
clusion, therefore, is, that where distinct parcels of prop- 
erty are levied on by the same levy, and they are all 
claimed by a claimant and tried as a whole, under the 
same issue, and a verdict returned by the jury finding 
certain particular parcels of that property subject, that 
the legal intendment of such a verdict would be that the 
balance the plaintiff has failed to subject, and the claim- 
ant would be entitled to his judgment to have the same 
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so declared. Our duty under the law is to give a rea- 
sonable construction to verdicts and not to avoid them 
except from necessity. 

But it is said this judgment now sought to be amended 
has been on a writ of error affirmed by this court, and 
hence it cannot be amended below, as it is made final and 
conclusive by the judgment rendered here. on constat. 
It still stands unaffected, unchanged, and this judgment 
of amendment only is to declare with more certainty the 
effect of a verdict which now for the first time is here for 


adjudication. 
Let the judgment of the court be affirmed. 


HARVEY vs. HEAD. 


_ (Speer, Justice, being disqualified in this case, Judge Uuderwood, of the Rome 
circuit, was appointed to preside in his stead.] 


1. A verdict which is not explicit in its terms, but the intention of which 
is apparent from the pleadings and evidence, may be construed with 
reference thereto by the court. 

(a.) The issue formed by an affidavit of illegality, on the ground 

' (among others) that there was no verdict on which to base the 
judgment rendered, having been submitted to the court without a 
jury, the record of the case in which the judgment was rendered, 
including the material portion of the brief of evidence used on a 
motion for new trial therein, was admissible to show whence the 
court derived the construction put upon the verdict by him. 

2. A security on a claim bond is sufficiently a party to the claim case 
to be bound by the verdict and judgment therein for damages and 
costs. If the judgment is brought to the supreme court and af- 
firmed, he cannot afterwards go behind it by affidavit of illegality. 


Verdict. Judgment. Parties. Claim. Evidence. 
Res Adjudicata. Principal and Surety. Before Judge 
LAWSON. Monroe Superior Court. August Term, 1880. 


Reported in the decision. 
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STONE & TURNER; T. B. CABANISS; JNO. D. STEW- 
ART; JNO. I. HALL, for plaintiff in error. 


A. D. HAMMOND, for defendant. 


UNDERWOOD, Judge. 


R. T. Harvey sued out an attachment against C. C. Wil- 
son, and caused the same to be levied on a tract of land 
in Monroe county, containing 180 acres, and one-half in- 
terest in a house and lot in the town of Forsyth. Judg- 
ment was obtained at the September term, 1876, of Mon- 
roe superior court, for the sum of three thousand eight 
hundred and eighty-five dollars and fifteen cents, principal 
and interest four thousand six hundred and forty-five dol- 
lars and seventy-five cents, and costs, against the property 
levied on. Execution issued and was levied on the property 
attached, which wasclaimed by Josiah Freeman, trustee for 
Mrs. Sarah A. Freeman, who gave W. H. Head as security 
on the damage and cost bond. The claim case was tried at 
August term, 1878, of Monroe superior court, and the fol- 
lowing verdict was rendered: ‘We, the jury, find the 
property subject, and twenty-six per cent damages.” At 
the same term of the court judgment was signed up by 
plaintiff's attorneys against the claimant and W. H. Head 
security, for the cost, and two hundred and sixty dollars 
damages, being twenty-six per cent on one thousand dollars, 
the judgment stating the value of the property, one thous- 
and dollars. The judgment thus signed was approved by 
his honor, J udge Grice, who tried the claim case. The judg- 
ment declared the property subject to the execution, and 
that the value of the property levied on was one thousand 
dollars (the sum due on the judgment was more than 
eight thousand dollars), and in terms adjudged in favor of 
plaintiff in 7%. fa., two hundred and sixty dollars against 
claimant and W. H. Head, security, as damages. Exe- 
cution was duly issued on this judgment against claimant 
and Head, the security for the amount, and levied on the 
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property of Head, the security. Head filed an affidavit 
of illegality to the judgment and execution. There are 
many grounds of illegality which need not be stated, as 
the decision of the judge, who was selected by the parties 
to hear both law and facts, set out the ground held to be 
good, and overruled all other grounds as follows: “So 
much of the illegality as sets up that the judgment rendered 
at the August term, 1878, and the execution issued thereon 
are void, on the ground that there was no verdict to au- 
thorize such judgment and execution, is sustained, and the 
remaining grounds of the illegality are overruled.” 

This last mentioned decision was made September 4th, 
1880. The judgment signed on the verdict in the claim 
case, and approved by Judge Grice, was at August term, 
1878. The claim case of Harvey vs. Freeman, trustee, 
was carried by bill of exceptions to the supreme court, 
and there dismissed, affirming the judgment of the court 
below. Upon the trial of the illegality before Judge 
Lawson, in September, 1880, the plaintiff in 7. fz., in or- 
der to show that the construction of the verdict rendered 
as aforesaid was involved in the case that went to the 
supreme court, and that objections to the verdict could 
then be made, offered in evidence the bill of exceptions 
which was filed to the judgment of the court in the claim 
case, and which was dismissed, as before stated, affirming 
the judgment of the court in 1878. The evidence thus 
offered was rejected by the court, which was error. 

The plaintiff in 7. fa. offered in evidence the record of 
the evidence in the claim case, which resulted in the ver- 
dict, to-wit, the testimony of Ham, that the half-interest 
in the house and lot in Forsyth was worth from five to 
six hundred dollars, and the testimony of R. T. Harvey 
that “the land in the country levied on is worth from five 
to six hundred dollars.” This evidence was also rejected. 
The court made the decision on the merits as stated, and 
plaintiff in error excepted to all this. . 

The rule, we think, is this: A verdict may be amended 
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by the court or construed by reference to the pleadings 
and the evidence in the record, and in some instances from 
the notes of the judge. We regard the judgment signed 
and approved by the judge at August term, 1878, as an 
amendment of the verdict, or at ali events as a construc- 
tion of the verdict. This was done at the same term of 
the court that the verdict was rendered. When the ille- 
gality case was on trial, counsel for plaintiff in 7. fa. 
offered in evidence the evidence in the record, the bill of 
exceptions, to show that the verdict which had been con- 
strued by the court was involved in that case, and the 
judgment and verdict with its construction by Judge Grice 
affirmed. It is contended that Head, the present defen- 
dant in error, was no party to that case. Why not? The 
pleadings in the case were the f. fa., the levy, the claim 
affidavit, and the bond for damages and costs, signed by 
Head as security, the issue formed by the claim, and the 
issue thereon. As to the question of damages, the statute 
of the state authorizing the jury to give damages in case 
it should appear to be made for delay only, supplied the 
place of pleadings. 

The issues for the jury to passon were two: Was the 
property subject or not subject to the 7. fa.? And if sub- 
ject, was the claim interposed for delay only? Both issues 
were passed upon by the jury. 

The evidence of Ham and Harney asto the value of the 
property had been heard by Judge Grice; the sound of 
the voices of the witnesses had scarcely died out when he 
acted, and was made a part of the record in the motion for 
new trial, which was refused, and bill of exceptions filed. 

When the execution exceeds in amount the value of 
the property levied on, it is proper for the jury to assess 
the value. If they do not assess the value of the prop- 
erty at a less sum than the amount of the /f. fa., what is 
the effect of the verdict? Does it mean twenty-six per 
cent. on the amount of the fi. fa.? If this is its effect, the 
amendment and construction of the verdict, by the judg- 
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ment, signed and approved by the court, was beneficial to 
the defendant, Head. There was no conflict of evidence 
as to value of the property. Ham said one parcel was 
worth $500.00 or $600.00. Harvey said the other parcel 
was worth the same. One thousand dollars was the low- 
est value proved. We think, therefore, that it was error 
to reject the evidence offered. 

An examination of the cases, in reference to amendment 
and construction of verdicts, will show how strictly courts 
adhere to the rule, “when the intention of the jury is 
manifest, the court will set right matter ot form.” Hawkes 
vs. Crofton, 2 Burrows, 698. 

Thus in Petrie vs. Harney, 3 Tenn. R., 659, the defen- 
dant had pleaded the general issue and the statute of limita- 
tion. There was a verdict for the plaintiff upon the first 
plea, but nothing said about the other. The court ordered 
the verdict to be amended, so as to make it applicable to 
both issues. In Clark vs. Lamb, 8 Pickering, 415, when 
the jury, in a general verdict, failed to pass upon an issue 
which applied to the same cause of action as the others, 
it was held that the verdict might be amended from the 
judge’s notes. 

From these and other cases we may extract this prin- 
ciple: that where the jury, in a general verdict, omit to 
pass upon some issues that do not invalidate the cause of 
action set forth, the verdict may be amended to conform 
to the evidence as given on the trial. The amendment is 
only made to conform to the manifest intention of the 
jury, which, not being expressly declared in the verdict, 
is ascertained from the record. Where no doubt exists, it 
would be an unnecessary obstruction to the administration 
of justice to refuse an amendment. Profatt on Jury Trial; 
Emerson vs. Bleckley, 2 Abb. Appeal Decisions, 22. Ver- 
dicts may be amended according to the evidence. 

Verdict for $9.80.88, construed by the “affidavit, the 
declaration and the proof,” (40 Ga., 252) to mean $980.88. 
It would seem that if objection could be properly 

v 68—18 
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made to the judgment signed and approved by the judge, 
in August, 1878, construing or amending the verdict, it 
‘should have been done by bill of exceptions to the action 
of the court. 

“If the court direct the judgment entry different from 
‘and unauthorized by the verdict rendered, the proper 
mode to present the point for revision is to except to the 
action of the court.” Layman vs. Hendrix, 1 Ala. Rep., 
212. 

Judgment reversed. 


SASSER ef ux., relators, vs. ROBERTS, sheriff. 


Under article 1X, section III, paragraph 1 of the constitution of 1877, 
each head of a famity is entitled to an exemption of household and 
kitchen furniture and provisions not exceeding $300.00 in value, 
which is not affected by a waiver of homestead ; but in order to 
carry this right into execution, the property must not only be select- 
ed by himself and wife, but also set apart by the ordinary. A mere 
personal claim to certain property as so selected, with no official 
action thereon, is not sufficient. 


Homestead. Waiver. Before Judge Hoop. Terrell 
Superior Court. November Term, 1881. 


Reported in the decision. 
D. A. Vason; L. C. HOYL, for plaintiffs in error. 
PICKETT & PARKS, for defendant. 


SPEER, Justice. 


Plaintiffs in error filed before Judge Hood, of the Pa- 
taula circuit, their petition for a mandamus nisi against de- 
fendant, as sheriff of Terrell county, setting forth the fol- 


lowing facts: 
That the defendant, as sheriff, by virtue of a certain 
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judgment and mortgage fi. fa. in favor of M. H. Baldwin 
against petitioners, levied upon all the crop and personal 
property of petitioners, as set forth in the mortgage. 
That this included most of their property and left them 
destitute. They further alleged that, in compliance with 
law, they made out a schedule of the property in- 
cluded in said mortgage as being exempted from levy 
and sale, and gave notice thereof to the sheriff, which 
included fifty dollars of the furniture and 250 bushels of 
corn, part of the crop levied on under said mortgage f. 
fa., all of the value of three hundred dollars, the amount 
allowed them for their family support, under the consti- 
tution and laws of this state. Petitioners demanded of 
the sheriff that he should not take said property thus 
claimed in said schedule, but that he should leave the 
same in their possession; but he refused to do so, and 
threatened to sell the same unless restrained. Wherefore 
they pray a mandamus nisi against said sheriff restraining 
him from further proceeding, and that they may be al- 
lowed to have and enjoy said property thus exempted 
free from litigation under said process. 

To this petition the sheriff answered, that on the 15th 
of October, 1881, he levied a mortgage 7. fa. in favor of 
M. H. Baldwin against the petitioners upon two bales of 
cotton, 500 bushels of corn, 2,500 lbs. of fodder, 3,000 
stacks of sugar-cane, 80 bushels of potatoes, one mule 
and a four-horse wagon, all described in the mortgage 7. 
fa. Thata claim to said property was interposed by Mrs. 
J. T. Sims and proper bonds given under the claim, prop- 
erty delivered to claimant, and claim papers returned into 
court. That W. J. Sasser, for himself and as agent for 
his wife, in November, 1881, interposed an illegality by affi- 
davit to said mortgage fi. fa., which respondent received 
and returned into court, where the same is now pending. 
That said petitioners failed to give any bond to replevy 
the property, and respondent has retained the property. 
Respondent does not believe petitioners have obtained 
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any homestead exemption of personalty, but have merely 
notified respondent that they claim 250 bushels of corn 
ievied on, and other property not levied on, with which 
respondent has nothing todo. He submits he is attempt- 
ing as sheriff to discharge his duty, etc. 

To this petition was annexed a notice given by peti- 
tioners to the sheriff, in which they say they claim of the 
property levied on, 

Household and kitchen furniture, . . $ 50.00 
250 bushels of corn, . . . . . ~ « 250.00 


$300.00 
With a request to turn over such part of the same as he 
levied on to petitioners. 

Before filing his answer the sheriff, by his counsel, de- 
murred to said petition for mandamus, on the ground 
that the application showed no legal or sufficient reason 
why a mandamus should issue. 

On the hearing of the application, the same was refused 
by the court, and petitioners excepted. 

Did the court err in refusing this mandamus? It does 
not appear upon what ground the judge based his refusal. 

Section I., article 1X. of the constitution exempts from 
levy and sale to certain persons therein named (except as 
to certain debts) realty or personalty, or both, to the value 
in the aggregate of sixteen hundred dollars. 

Section III of same article provides the debtor shall have 
power to waive or renounce in writing his right to the 
benefit of the exemption provided for in this article, ex- 
cept as to wearing apparel, and not exceeding three hun- 
dred dollars worth of household and kitchen furniture and 
provisions, to be selected by himself and wife, if any, and 
he shall not, after it is set apart, alienate and encumber 
the property so exempted, etc. The act approved 16th 
of December 1878, providing for setting apart of home- 
steads and exemptions of property, in the 7th section pro- 
vides, in case of such waiver and the levy of an execution 
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by an officer of this state, it shall be the right of the 
debtor and his wife, if he has any, to select and set apart 
as free from levy and sale three hundred dollars worth of 
household and kitchen furniture and provisions. 

We are of opinion, that under a fair construction of the 
constitution and law enacted to carry the same into effect, 
it would be the duty of the one claiming this special ex- 
emption against a waiver of homestead, either general or 
special, that he must proceed to have the same set apart 
and exempted as provided by law in the court that has 
jurisdiction thereof. Theconstitution provides, after this 
three hundred dollars exemption is set apart the debtor 
shall not encumber or alienate the property so exempted. 
Who can exempt it? Not the debtor, but the court on 
whom jurisdiction is conferred. This construction we think 
is not only correct, but is supported by public policy, 
These exemptions are guasz trusts created in favor of the 
family, and there should be arecord of such estates, not 
only for the benefit of families but to prevent imposition 
upon creditors. 

The record in this case disclosing no such exemption 
of this property mentioned in the petition for mandamus 
as would protect it from levy and sale, we see no legal 
ground upon which this mandamus should have issued, 
and the court did not err in dismissing the same. 

Judgment affirmed. 


FRANCIS vs. DICKEL & COMPANY. 


1, Since amarried woman has become a feme sole as to her separate 
estate she may sue or be sued in respect thereto. 

2. At common law if two were declared against as partners, no recov- 
ery could be had against one of them severally. But in Georgia 
where two or more defendants are joined, and it appears on the 
-trial that some of them are not liable and ought not to have been 
joined in the action, the suit will not abate or be quashed on that 
account, but may proceed against the other defendants. 
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(a.) Objection to the evidence of several liability under a joint suit 
would have necessitated an amendment, but where no objection 
was made, a verdict against one of the defendants will not be set 
aside. 

(6.) Can a wife be her husband’s partner in business? Quere. 


Husband and Wife. Parties. Partnership. Verdict. 
Before Judge CLARK. City Court of Atlanta. June 
Term, 1881. 


Reported in the decision. 

HuLSEY & MCAFEE; R. ARNOLD, for plaintiff in error. 

Hopkins & GLENN; W. T. TRIPPE, for defendants. 
CRAWFORD, Justice. 


This suit was brought by George A. Dickel & Company 
against Thomas Francis and his wife, Mrs. Thomas Fran- 
cis, as partners, doing business under the firm name of 
Thomas Francis, for the recovery of a bill of merchan- 
dise. Mrs. Francis filed pleas of the general issue, no 
partnership, and that she was a feme covert, being the wife 
of Thomas Francis. 

Upon these pleas the parties went to trial, and the jury 
found a verdict for the plaintiffs against Mrs. Thomas 
Francis for the amount of the debt sued. 

The legal effect of the verdict was to find that she was 
not a partner of Thomas Francis, but engaged in business 
for herself, and the sole owner thereof, with liability for 
the debts. 

Being dissatisfied with this verdict, she moved the court 
for a new trial, upon the statutory grounds, and because 
the judge charged the jury, substantially, that if Thomas 
Francis was an employé only, and that the business was 
Mrs. Francis’, and she contracted the account sued on, 
that then they might find a verdict against her alone. 
Also because the judge charged, notwithstanding she was 
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a married woman, yet if she had a separate estate, and 
this business was hers exclusively, and she contracted the 
debt, it would be their duty to find a verdict against her, 
and not against Thomas Francis. And lastly, because 
she was a married woman, living with her husband, and 
the plaintiffs cannot prosecute their suit to verdict and 
judgment alone against her, thereby releasing the other 
party. 

The testimony in the record is conflicting, though there 
was enough to support the verdict against Mrs. Francis’s 
pleas denying her liability. The questions, therefore, 
which control the case are of law. 

This suit was against husband and wife as partners; the 
wife made the issues of mon assumpsit, no partnership, 
and that being a married woman living with her husband, 
and not a free trader, she was not liable. 

1. By the constitutions or 1868 and 1877, as well as by 
the statute of 1866, all the property of the wife owned at 
the date of the marriage, given to, inherited or acquired 
during the coverture, vests absolutely in her. 

By section 1783 of the Code, the wife is declared to be 
a feme sole as to her separate estate. 

In the case of Huffvs. Wright, 39 Ga., 43, it was declared 
by this court that husband and wife are no,longera unit, 
one person in law, with all the property vested in the hus- 
band as the head of the family, but so far as property is 
concerned two distinct persons, with separate and distinct 
rights. Ina word, the common lawrule upon this subject 
no longer prevails in this state. Every married woman is, 
as to her property, a feme sole, with power to purchase, 
hold and convey property, contract and be contracted 
with, sue and be sued asa feme sole. 

This, under the new order of things, being the status of 
married women as to their property, rights and liabilities, 
why may not this wife be sued as a man could be sued, 
and made to respond precisely in the same manner, as to 
all contracts upon which she could bind her estate? We 
see no reason. 
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2. If then a suit could be brought against partners not 
thus connected, and the pleadings and the proof just such 
as were had in this case, why should the verdict be set 
aside ? 

The allegation in the declaration was, that as partners 
they were indebted the amount claimed; Mrs. Francis 
pleaded the general issue, and no partnership; had there 
been a replication necessary, it would have been that the 
debt was due and owing, and that defendants were liable 
as partners. If the proofs then offered, showed that the 
debt was due, not by them as partners, but by one of them 
only, the testimony would have been demurrable under 
the pleadings, and could, upon objection, have been ex- 
cluded until amendment had been made. None, however, 
was made, the jury passed upon the Hiability, and found 
the debt due by the defendant making the issues, and not 
by them as partners. 

Was this misjoinder of parties as partners amendable ? 
By §$3484, 3485 of the Code, it is provided that the names 
of partners, either as plaintiffs or defendants, which are 
omitted in the declaration, may be amended by adding 
the proper party instanter, and likewise, where two or 
more persons sue or are sued in the same action, the plain- 
tiff may amend his declaration by striking out one or 
more of such defendants, and proceed against the remain- 
ing defendant or defendants. This was not done, and on 
the issue of no partnership the jury found that none ex- 
isted. This finding was right on the testimony; and in the 
opinion of some of the members of the court for the fur- 
ther reason, that it is very doubtful whether husband and 
wife can form a partnership at all. 

Conceding, then, that there was no partnership, can 
there be a recovery against one of them thus charged 
individually in this action? 

We think that the principle that there can be such a 
recovery was ruled by this court in the case of Wooten & 
Company vs. Nall, 18 Ga., 609. That was a suit brought 


a 


— 
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on a promissory note signed by Wooten in his individual 
name, but counts alleging that the note was given for 
goods, wares and merchandise sold to Wooten & Kirkpat- 
rick, were also set forth in the declaration. The defend- 
ant, Kirkpatrick, pleaded the general issue, and no part- 
nership. After a verdict before the inferior court for the 
plaintiff, Kirkpatrick alone appealed, and one question 
considered was, whether in an action against two defend- 
ants who were declared against substantially as copart- 
ners, a judgment could be given against one defendant 
without the other. It washeld that at common law this 
could not be done; but that under the laws of this state, 
where two or more defendants were joined, and it was 
made to appear on the trial that a part of them are not 
liable, and ought not to have been joined in the action, 
the suit shall not abate or be quashed on that account ; 
but the action thereafter may proceed against the other 
defendant. Lumpkin, Chief Justice, says: “‘ We are clear 
that the action should not abate, but that the same should 
proceed to final judgment and execution,in the same 
inanner as if the defendant found not liable and discharged, 
had not been originally joined in the suit.” 

This ruling is, we think, conclusive of this case, and 
covers the errors of law alleged to have been committed 
by the judge in his charge. 

Judgment affirmed. 


Cook vs. WINTER ef al. 


(Crawford, Justice, being disqualified did not preside in this case.] 


1. Where deeds purported to convey certain lands in Alabama, and 
also “the buildings, outhouses, water courses, water privileges and" 
advantages to said land belonging, or which the said Rock Island 
Company may have acquired from the state of Georgia ;” and where 
it appeared from the parol testimony that for three years the Rock 
Island Company had been in possession of the Alabama land so 
conveyed, which extended into the Chattahoochee river between 
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Georgia and Alabama, and also of the dam extending from the 
western bank of the river to the factory, and were manufacturing 
paper thereat, such deeds were at least admissible as color of title, 
though the mill itself was in the river, and most of the property in 
Georgia. 

(a.) Of course if objection was withdrawn to their admission, no ex- 
ception can be taker thereto. 

2. A prescriptive title was shown in this case, and the finding of the 
court, presiding without a jury, was right. 


Evidence. Title. Deed. New Trial. Before Judge 
WILLIs. Muscogee Superior Court. May Term, 1881. 


Reported in the decision. 


PORTER INGRAM; JAMES M. SMITH, for plaintiff in 
error. 


BLANDFORD & GARRARD ; R. J. MOSES, for defendants. 


SPEER, Justice. 


An action of ejectment was brought by the defendant 
in error on the several demises of Josiah Morris and John 
G. Winter against Richard Roe, casual ejector, and James 
C. Cook, as tenant in possession, to recover a parcel of land, 
with the appurtenances, lying and being in the county of 
Muscogee and state of Georgia, known as the site of the 
Rock Island Paper Mills, the dam and all the power, 
rights, privileges, appurtenances and property of said 
Rock Island Paper Mills in the Chattahoochee river to 
high-water mark on the western side of said river, to- 
gether with the island in said river known as Rock Island, 
being the island to which the Rock Island Paper Mills 
extended its dam from the factory site on the Alabama 
shore, said island being the first island below island number 
27, containing four acres. 

To this action the defendant, Cook, filed a plea of the 
general issue. When the case was called for trial, by 
agreement of counsel, it was consented that the cause 
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should be tried before his honor J. T. Willis, the judge 
presiding, both upon the law and facts without the inter- 
vention of a jury, with the right of either party to except 
and to move for a new trial as if the said case were tried in 
the usual way. On hearing the evidence and after argu- 
: ment had, the judge rendered a judgment finding in favor 
of the plaintiff in ejectment the premises in dispute. 
Whereupon the defendant below made a motion for new 
trial on various grounds ; it was overruled, and he excepted 
and assigned the same as error. 

(1.) The first ground of alleged error is that the court 
erred when plaintiff offered to read in evidence the deed 
made by R. J. Moses and H. Hull to R. L. Mott. Thede- 
fendant objected to the same upon the ground that it was 
not pertinent to the issue, and among other grounds, that it 
purported to convey landsin Alabama and on the Chat- 
tahoochee river and could convey no title east, and be- 
yond high-water mark on said river, which objection was 
overruled by the court. 

(2.) Because the court erred in admitting in evidence 
the deed from R. L. Mott and wife to the Rock Island 
Paper Mills for the same premises, over the objection of 
defendant. 

(3.) Because the court erred in deciding that plaintiff 
had acquired title to the premises by prescription. — 

(4.) Because the finding and judgment of the court 
was contrary to law. 

(5.) Because the finding and judgment of the court 
was without evidence and against the weight of evidence. 

We may properly consider the first and second grounds 
of the motion as one, as both deeds objected to, accord- 
ing to the view taken by plaintiff in error, were inadmiss- 
ible for the same reason, to-wit, because they were irrele- 
vant. These deeds were not only offered as evidence of 
the title to the premises in dispute, but as color of title, 
to support the prescription set up by plaintiff below. We 
think, under this view, the deeds at least were admissible. 
The deed from Moses and Hull, as trustees, not only pur- 
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ports to convey to R. L. Mott the section of land lying 
in Russell county, state of Alabama, but also all and sin- 
gular the buildings, out-houses, water-courses, water priv- 
ileges and advantages to said land belonging, or which 
the said Rock Island Company may have acquired from 
the state of Georgia. It is evident that these water priv- 
ileges could not be fairly construed as being limited 
to lands lying in the state of Alabama, for this state 
could grant no privilege within a foreign jurisdiction ; and 
especially were these deeds admissible when it was proved 
that, at the time the deed was made and for three years 
before, the Rock Island Company was in possession of 
the Alabama land conveyed in the deed of that company, 
which was in the river, and the dam that runs from the 
Rock Island Factory to the western bank of the river and 
from the mill to the Rock Island property called Rock 
Island, and that the company were manufacturing paper 
at the time; that the company had bonds out, and that 
Moses and Hull were appointed trustees to sell it. If there 
was any ambiguity as to the property conveyed by these 
deeds, this evidence explains it, and as such they were ad- 
missible in evidence for the purposes for which they were 
offered. It appears, further, from the record, that when 
this parol evidence was given in, all objections to the ad- 
missibility of the deed was withdrawn and the deed was 
then read. 

2. The third ground of error assigned is on the ground 
that the court erred in deciding ‘‘that plaintiff had ac- 
quired title to the premises by prescription.” 

The evidence showed that the Rock Island Company 
was in possession of the premises sued for three years prior 
to June, 1849, and that Moses and Hull, as trustees of 
that company, made a deed of the premises to R. L. Mott, 
who entered under it in 1855, and in 1856 he conveyed 
to the “Rock Island Paper Mill Company,” and that 
this company remained in possession until the mill was 
burned, in April, 1865. Subsequently it appears that a 
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judgment was rendered against the Rock Island Paper 
Mill Company, in April, 1868, and under a f. fa. issued 
thereon a levy was made upon the premises in dispute, 
including Rock Island, the site of the mill, with all the 
appurtenances and water-power on the river, and the same, 
in July, 1869, was sold by the sheriff at public outcry, 
and bid off by Josiah Morris, and a deed to Morris for the 
property was, by the sheriff, made in April, 1869. Under 
this evidence, we think an adverse, uninterrupted, contin- 
ued and peaceable possession was shown, under color of 
title, from 1855 to 1865, a period of ten years, and count- 
ing out the period of the statutory suspension, leaves 
nearly nine years of adverse possession under color of title, 
had the plaintiffs gone no further. Other witnesses show 
the possession commenced between 1843 and 1848. Count- 
ing from the mean of these respective dates and the pre- 
scription would have run from October, 1847, to April, 
1865, a period of nearly eighteen years. If to this be 


added the possession after the burning until the sale by 
the sheriff, in 1869, it makes a period of more than twenty 


years. 

As to the fourth and fifth grounds of error, they are 
disposed of by overruling the third ground. 

The plaintiff sued to recover, relying on his title by 
prescription, and we think the action is fully sustained by 
the proof, both by a prescription of seven years under ~ 
color of title and also the twenty years’ adverse posses- 
sion under the statute. Whatever may, therefore, have 
been the merits of the defence, as appears from the record, 
under the evidence, we cannot see how it can avail as 
against the title of the plaintiff, accruing from the lapse 
of time that has run in his favor. There is no evidence 
of abandonment of the property that would bar the plain- 
tiff’s right to recover upon his prescription. The prop- 
erty was not habitable, or fit for use except for manufactur- 
ing purposes, and we are not inclined to think the mere 
omission to rebuild either the buildings destroyed or use 
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the dam, can be construed into an abandonment of a prop- 
erty that the plaintiff,and those under whom he held, had 
been in the public, continuous, exclusive, uninterrupted 
and peaceable possession of, under a claim of right, for 
more than twenty years. 

Let the judgment of the court below be affirmed. 










BLANCE vs. GOODNOW. 


1. Where D. delivered to G. certain promissory notes unsigned, and 
G. gave to him a written contract stating that they were received 
as collateral ard agreeing that upon the payment by D. of certain 
debts that he (G.) would deliver to D. the notes signed by himself 
and associates, or in default of payment by D, he would collect 
enough to pay the debts and turn over balance to D. such a con- 
tract did not amount to a promise to pay money, so as to form the 
basis of an action therefor. 

(a.) On compliance with the condition precedent, trover to recover 
actual possession, or a bill for specific performance, would lie. 

2. A parol purchase of lands is obnoxious to the statute of frauds. 


Contracts. Debtor and Creditor. Titles. Before 
Judge HILLYER. Fulton Superior Court. April Term, 
1881. 



























Reported in the decision. 


E. N. BROYLES, by brief, for plaintiff in error. 







JuLius L. BRowN; Wm. T. NEwMan, for defendant. 







SPEER, Justice. 





This was a suit brought by plaintiff in error in com 
plaint to recover the sum of $7,500.00, besides interest. 
There were several counts in the declaration. 

The first was to recover $7,500.00, with interest, on a 
written promise to pay, and due in three instalments as 
follows, to-wit: One instalment of $3,500.00, due January 
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10th, 1874; one other instalment of a like sum, due July 
10th, 1874, and the other instalment of $500.00 due Jan- 
uary 10th, 1875, which sums of money he refuses to 
pay ; which promise was made to Jas. F. Dever, and by 
him assigned to plaintiff for value. 

The second count is for alike sum of $7,500.00, besides 
interest, on an account, as will appear by a bill of partic- 
ulars annexed, which defendant refuses to pay, which ac- 
count was originally due and payable to Jas. F. Dever, 
and afterwards, to-wit, on July 31st, 1873, was duly trans- 
ferred and assigned by Dever to plaintiff for value. 

The third count alleged that on the 31st day of July, 
1873, the said defendant, for the consideration hereinafter 
stated, undertook and promised said Jas. F. Dever in 
writing within sixty days from said date to execute and 
deliver to said Dever, for his use, three several promissory 
notes, each to bear date July 1oth, 1873, signed by said 
William Goodnow and his associates, no names of associ- 
ates being given, one of said notes to be for $3,500.00, 
and to become due at six months from its date; one 
other note for $3,500.00, and to become due twelve months 
from its date, and one for $500.00, to become due at eigh- 
teen months from its date, the consideration of which 
said promise was the purchase money of the right and 
interest which the said Dever then owned and had, the 
same being an undivided half interest in and to lots of land 
No. 926, ¢27 and 7 acres of lot 924, all in the 21st district 
of the — section of said county of Polk, said seven acres 
being the southwest corner of said lot 924, which interest 
of said Dever was then and there sold by said Dever to 
said Goodnow. Plaintiff further says that said defendant 
wholly failed and refused to execute or deliver either of 
said notes to said Dever, or for his use, within the said 
sixty days, and has so failed and refused to do so till this 
date, though often requested so to do. Defendant was 
requested to execute said notes by plaintiff and his at- 
torney on the — day of August, 1874, by reason of which 
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failure and refusal plaintiff saith that said defendant then 
and there, to-wit, on the expiration of said sixty days 
from the 31st day of July, 1873, became liable and bound 
to pay the said Dever the several sums of money afore- 
said, for which several notes are to be given as aforesaid, 
and yet though so indebted and liable, the said defendant 
fails and refuses to pay said sums or either of them, which 
said written promise said Dever has assigned to plaintiff 
for a valuable consideration. 

Further, plaintiff alleges that heretofore, to-wit, on July 
31st, 1873, said defendant in writing promised said James 
F. Dever, within a reasonable time from said date, to make 
and execute to said Dever the said three notes described 
in the count next immediately preceding this for the con- 
sideration in said last named count mentioned; said de- 
fendant by said contract, when said notes should be made, 
was to hold the same as collateral security to a note for 
$1,200.00, made by said Dever to said defendant, dated 
July 31st, 1873, and due sixty days after date. By said 
contract, if said defendant paid said $1,200.00 note and 
the sum of $320.00 to O. A. Lochrane, then said defend- 
ant was to turn over said notes to said Dever, and on 
said Dever’s failure to pay said $1,200.00 note and the sum 
of $320.00 to said Lochrane, said defendant was to col- 
lect enough from said three notes so to be made as afore- 
said to pay said $1,200.00 note and said Lochrane, and to 
turn over balance cash and notes to him, said Dever or to 
his order. Plaintiff avers that had said Goodnow com- 
plied with his said contract in giving said three notes, the 
defendant could, by reasonable diligence, long ere this 
have collected from the same enough to have paid off 
said $1,200.00 and the said sum of $320.00 to said Loch- 
rane. But it is the fault and neglect of defendant to 
comply with his said contract, that thesaid notes have not 
been executed, although a reasonable time has long since 
passed. Plaintiff by his attorney, on August —, 1874, 
demanded of defendant the execution of said note; and 
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that no money has been collected on said note, and by 
which default and neglect of defendant the said defend- 
ant has become liable to pay said sums of money, amount- 
ing to the sum of $7,500.00, besides interest, and which 
said promise the said Dever afterwards assigned to plain- 
tiff, whereby defendant became liable to plaintiff, etc. 
The copy of the contract sued on was in the following 


words : 
“ ATLANTA, July 31, 1873. 


Received from J. F. Dever, three notes as follows: Two notes da- 
ted tenth day of July, 1873, and due respectively at six months and 
twelve months from date, for $3,500.00 each; one note of same date 
for $500.00, due at eighteen months after date, which notes I hold col- 
lateral to a loan of $1,200.00, on his note dated July 31, 1873, and due 
at sixty days after date; if Dever shall pay his note then, I am to turn 
over said note to him—on his paying said note and $320.00 going to 
O. A. Lochrane, and on failure I am to collect enough to pay said note 
and said Lochrane, and then said balance cash and note to him or his 
order. (Signed) WILLIAM GOODNOW.” 


“The three notes above referred to are to be signed by William 
Goodnow and his associates. WILLIAM GOODNOW.” 





CREDIT. 
* Received on the within of William Goodnow, two hundred dollars. 


February 26th, 1874. JosEPH A. BLANCE, 
. Attorney at law for F. F. Dever.” 





COPY OF ASSIGNMENT. 


“For value received, I assign the within, all my right and interest 


connected with and growing out of the same, to Joseph A. Blance. 
(Signed) JAMES F. DEVER.” 





There was also attached to said declaration a copy of a 
bill of particulars setting forth that the defendant was 
indebted to plaintiff for part purchase money of said 
land described, amounting to $7,500, with an assignment 
thereof by Dever to Blance. 

To this declaration defendant filed several pleas, to 
which a demurrer was made and overruled; but under our 
view of the case it is unnecessary to consider them. 


v 68—I19 
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When the plaintiff had closed his testimony, the de- 
fendant moved a nonsuit, which the court allowed, and 
plaintiff excepted. 

Was the court right in granting this nonsuit under the 
evidence? Could arecovery be had upon this paper sued 
upon as a money demand? Was there any promise or 
undertaking on the part of the defendant and his associ- 
ates to pay the plaintiff the amount or any amount of 
money unconditionally ” 

It may be noted from the whole paper that it was in the 
hands of Goodnow as a collateral, to secure him fora note 
of twelve hundred dollars due him byDever, and the legal 
condition of the contract was that that amount must be 
paid or tendered to Goodnow, before any recovery could 
be had on the paper itself as a money demand. 

But apart from this obstacle, what was the undertaking 
of Goodnow? It was, if Dever should pay his note, then 
“Tam to turn over said notesto him, on his paying said 
note and three hundred and twenty dollars going to O. 
A. Lochrane; and on failure, I am to collect enough to 
pay said note and said Lochrane, and turn over balance 
cash and note to him or hisorder. The three notes above 
referred to are to be signed by William Goodnow and his 
associates.” 

It appears from the contract that the notes for which 
defendant is sought to be made liable were never signed, 
either by Goodnow or his associates; but there was an 
agreement, on condition that Dever paid the twelve hun- 
dred dollar note to Goodnow and the three hundred and 
twenty dollars to O. A. Lochrane, then he, Goodnow, and 
his associates were to sign the notes and become liable. 

The count declared on and founded upon a bill of par- 
ticulars attached, for the purchase money of land, would 
be obnoxious to the statute of frauds, and void as being 
a contract not in writing, the same appearing to be for 
the sale of an interest in lands. Code, §1950. 

While we hold that no recovery could be had on this 
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paper as a money demand, as set forth, we do not say that 
the payee or owner might not have redress in equity for 
a specific performance, or by suit in trover; but in either 
case a demand and refusal must have been averred and 
proved, and also payment or a tender of the money due 
Goodnow and Lochrane, in conformity with the terms of 


the contract. 
Let the judgment of the court awarding the nonsuit 


be affirmed. 


LOVE ws. Cox, sheriff, et ad. 


1. A laborer has a special lien on particular property, and also a gen- 
eral lien on all the property of his employer for work done, and if 
properly asserted, it will date from the completion of the work. 
But in order to receive the advantage of this lien, it must be fore- 
closed as provided by law, and, as to realty, recorded. 

(a.) Where a laborer neither recorded nor foreclosed his lien as such, 
but brought complaint on an open account for the amount due 
him, and recovered judgment, his claim was postponed to judg- 
ments junior to the performance of the work but senior to the date 
of his judgment. 

2. That alaborer desires to claim a general lien on all the property of 
his employer and is unable to describe such property specifically, 
does not relieve him from asserting his lien and enforcing it as 
such. He need not do an impossible thing. 

(a.) Nor does it matter that he might be compelled to enforce his lien ~ 
on the persona'ty of his employer in one action and on the realty in 
another. 


Liens. Judgments. Pleadings. Before Judge FAIN. 
Whitfield Superior Court. April Term, 1881. 


This was a rule brought by John P. Love, the plaintiff 
in error, against Cox, the sheriff of Whitfield county, 
calling upon him to show cause why he should not pay 
over to him enough of the money in his hands to satisfy 
his f.. fas. The sheriff had sold a large lot of real prop- 
erty belonging to the Dalton City Company, under vari- 
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ous fi. fas., and the money was in his hands held up under 
notice from said Love. The sheriff answered the rule, 
setting out zz extenso the lots sold and the amount re- 
alized therefrom, the amount in hand, and that he had 
older ft. fas. in his hands in favor of D. A. Walker suff- 
cient to consume the fund. Thereupon John P. Love 
tendered an issue, alleging that, although the f. fas. in 
favor of Walker were of older date than his, still he had 
the better lien, as his judgment was based on an account 
for labor done for the Dalton City Company, and that he 
claimed a general lien upon all the property of the Dal- 
ton City Company. The whole question was submitted, 
both on the law and facts, to the judge. The judgment 
and account in favor of Love, sued on, were read in evi- 
dence. Therecord of Love’s judgment was admitted to 
be as follows: On the 30th of September, 1876, John P. 
Love sued the Dalton City Company for labor done as a 
mechanic prior to August, 1875, on the Duff Green hotel, 
the property of said company; the defendant was duly 
served with process, and on the 20th of October, 1877, a 
verdict and judgment were rendered in favor of said Love 
vs. the company, for the sum of $260.35, besides interest 
and costs. The suit wasthe common action of complaint, 
and no lien was claimed in the declaration, or set out, and 
no record of any lien introduced in evidence. Love 
swore that the work was done by him on the Duff Green 
hotel, then being built by the Dalton City Company, that 
the items charged for day labor were for labor, and were 
correct, and that the piece work done by him was done 
out of the regular hours of labor, that 10 hours were a 
day’s work, and he did the piece work outside of the 10 
hours. That the prices were usual and reasonable, and 
that he completed his work and contract early in August, 
1875. 

The court awarded the money tothe D.A. Walker 
ji. fas. because Love had not recorded his lien and com- 
menced suit within twelve months. 
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B. Z. HERNDON; W. K. Moore, for plaintiff in error. 
JOHNSON & McCamy, for defendants. 
JACKSON, Chief Justice. 


The question made in this record is whether the gen- 
eral lien of a laborer, unrecorded and unforeclosed, has 
preference over a judgment creditor whose judgment is 
older than the judgment of the laborer, though younger 
than the date of his labor or of its completion. The court 
below gave the preference to the judgment creditor, and, 
on that ruling, error is assigned in this court. 

The laborer sued on his open account for work done as 
a mechanic, but did not claim any lien, and merely brought 
suit on his account and got a general judgment theretor. 

There can be no doubt that the laborer has not only a 
special lien on the premises he works upon, but also a gen- 
eral lien on all the property of his employer, and that 
when he complies with the remedies provided by law for 
the assertion of this lien, it operates from the completion 
of the work. Acts of 1873, p. 42. Code, §§$1974-5-6. 

What must the laborer do in order to assert this lien 
and make it a valid lien against the property of his em- 
ployer? Section 17 of the act of 1873, on page 46 of the 
Acts of 1873, declares how all liens on real and personal: 
property, under that act (not otherwise provided for, and 
this is not). shall be foreclosed, and on what terms the lien 
is to be valid; and so does the Code, in §$1990 and Igg1, 
where this provision is codified. He must record his claim 
and commence suit within the time prescribed in section 
1980 of the Code—that is, within thirty days he must re- 
cord it, and within twelve months commence suit. The 
reason of the law isas obvious as the law itself is plain. 
Other creditors should know what liens are on the debt- 
or’s property, and the debtor should not be crippled in 
getting credit by having a lien, resting purely in parol evi- 
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dence, covering his entire estate. In this case the laborer 
did nothing of the sort, and the evidence of his asserted 
lien reposed in his own breast until this property was sold 
and the money in the sheriff ’s hands. 

But it is said that he could not pursue the remedy pro- 
vided by law, because his lien was on all of his employ- 
er’s property, and he could not specify. The answer is in 
43 Ga.,9. He need not do what he could not do. All 
that he had to do was to record his claim and assert his 
lien on all the real property of the debtor. 

It is said again that his right of lien operated on per- 
sonalty as well as realty, and he could not pursue both in 
one proceeding, because the remedies provided in the one 
case differ from those in the other. Very well. Let him 
then proceed upon all the personalty, under the law appli- 
cable to it, and upon the realty on the law applicable to that 
sort of property. Just as if he has a claim to personalty 
and realty in the possession of one and the same man, 
his remedy would be trover for personalty and ejectment 
for realty; or, if he held a mortgage on real and personal 
property in the same deed, he would foreclose for the real 
estate, according to its appropriate mode, and against the 
personal estate in the manner prescribed for foreclosure 
as to that. 

In our view, the question is scarcely questionable, and 
the judgment of the court below is affirmed. 

Judgment affirmed. 


BuTrs et al. vs. LITTLE et al. 


1. For a county to contract for the erection of a building at a speci- 
fied price, which is to be completed by a certain date, and payment 
for which is to be made as the work progresses, on estimates to 
be made by certain architects, less fifteen per cent, is in effect a con- 
tract to pay the price agreed on by the date of completion fixed; and 
where the amount thereof is more than can constitutionally be raised 
by taxation (without authority of the voters exhibited by an elec- 
tion) it is to incur a debt not authorized by such constitution. 
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2. The effect of article VII, section VII, paragraph I of the constitu- 
tion of 1877, on the incurring of debts by towns or counties is as 
follows : 

(a.) The debt incurred by them shall in no event exceed seven per 
cent. on the taxable property, except as stated below. 

(4.) No new debt, even up to seven per cent., shall be incurred without 
the assent of two-thirds of the qualified voters at an election for 
that purpose to be held as may be required by law, except that a 
debt of not above one-fifth of one per cent may be made to meet 
casual deficiencies. 

(¢.) But any city whose debt did not exceed seven per cent on its tax- 
able property might, under properly received authority, increase 
the debt three per cent. 

(d@.) The words “except as in this constitution provided for” in the 
early part of the section, refer to the otherwise inconsistent provis- 
ions further on in the same section. 


Constitutional Law. Debtor and Creditor. County 
Matters. Before Judge POTTLE. Hancock County. At 
‘Chambers. December 12th, 1881. 


Reported in the decision. 
DUBIGNON & WHITFIELD, for the plaintiffs in error. 


SEABORN REESE; F. L. Littte, for defendants. 


SPEER, Justice. 


Plaintiffs in error filed their bill for injunction, relief, 
etc, in Hancock superior court, against the defendants, 
alleging that they were tax payers in and of said county, 
that at the April term, 1880, of said superior court, the 
grand jury thereof recommended a levy of a tax of one- 
fifth of one per cent be levied on the taxable property of 
said county for the years 1880 and 1881, for the purpose 
of erecting a court-house for said county, not to exceed 
in value $10,000.00, and also by their action appointed 
the defendants in error to act in the premises as a com- 
mittee to have said building erected. That said parties 
so appointed entered, in August, 1881, into a contract with 
one James Smith, contractor, for the construction of said 
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court-house, at a cost of $24,495.00. It is further alleged, 
that this sum is extraordinary in amount, and not necessa- 
ry toconstruct such a building as is suitable forthe county, 
That the tax recommended by the grand jury of 1880 and 
1881 will be wholly inadequate to discharge said sum of 
$24,495.00, and that after applying the taxes levied on 
the first day of October, 1882, the time specified for the 
completion of said contract, the large sum of $14,495.00 
will remain unpaid, and for the payment of which no pro- 
vision has been made. That there are no surplus funds 
in the treasury of the county to pay said debt; nor any 
other means by which said debt can be paid, other than by 
levying a special tax therefor. It is further alleged that 
a levy of one-fifth of one per cent on the value of the 
taxable property of said county will raise less than five 
thousand dollars, and the purpose for which said new debt 
was contracted not falling within the exception specified, 
and no election, therefore, being had as provided, is ex- 
pressly prohibited in paragraph I, section VII, article VII, 
of the constitution of 1877. 

The prayer is, that the contract made by the defendants 
be declared void, and they be enjoined from further prose- 
cuting or proceeding with said building under the contract 
aforesaid. That Frank Little, the county judge, be 
enjoined from levying any further tax to meet the same, 
and the tax collector from collecting the same, and the 
county treasurer from paying out any funds, now in or 
that may come to his hands in settlement of said debt. 

The answer of the defendants sets forth the action of 
the grand jury as set forth in the bill, but further answer 
that the grand jury, at the October term, 1£80, concurring 
with the committee as to the inadequacy of the sum pro- 
vided for by the previous grand jury, recommended a levy 
of a tax of one-fifth of one per cent on the assessed value 
of the taxable property of Hancock county for the year 
1882, and whatever further sum might be found necessary 
to complete the building, be raised by proper authority, and 
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instructing said committee at the earliest time practica- 
ble to enter upon the discharge of their duty. The an- 
swer admits the making of the contract, its terms, etc.; 
they claim that after levying and paying the taxes of one- 
fifth of one per cent for the years 1880, 1881, 1882, as 
recommended by the grand juries, there will remain a 
small balance of the contract price for the court-house 
unpaid, which can be easily discharged in a few years by 
a continuation of said tax of one-fifth of one per cent on 
the taxable property of said county. 

On the hearing of the bill, and answer, the chancellor 
refused the injunction; whereupon complainants excepted. 

It is alleged by the bill and admitted by the answer, 
that of the debt contracted by the building committee, 
after the taxes of 1880, 1881 and 1882 have been levied 
and collected, of one-fifth of one per cent for those years 
to meet this contract, there will still remain a balance due 
by said county to be provided for by future levies of one 
fifth of one per cent on the taxable property of said county. 
What the amount of this unpaid balance may be is 
not stated in the answer, or even approximated. The 
question submitted then is, whether this debt by this 
contract can be incurred under the provisions of the con- 
stitution cited. 

Paragraph I, section VII, of article VII, of the consti- 
tution declares: “The debt hereafter incurred by any 
county, municipal corporation, or political division of this 
state, except as in this constitution provided for, shall 
never exceed seven per centum of the assessed value of 
all the taxable property therein, and no such municipality 
or division shall incur any new debt, except for a tempo- 
rary loan or loans, to supply casual deficiencies of revenue, 
not to exceed one-fifth of one per centum of the assessed 
value of taxable property therein, without the assent of 
two-thirds of the qualified voters thereof, at an election 
for that purpose, to be held as may be prescribed by law; 
but any city, the debt of which does not exceed seven 
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per centum of the assessed value of the taxable property 
at the time of the adoption of this constitution, may be 
authorized by law to increase at any time the amount of 
said debt three per centum upon such assessed valuation.” 

The alleged and admitted facts of this record show that 
this building committee on the part of the county have, 
by contract with Smith, made an engagement for him to 
duild a court-house for said county according to plans and 
specifications therein stated under the authority of the 
grand jury of said county, and finish and complete the 
same on or before the first day of October, 1882, for the 
sum of twenty-four thousand nine hundred and ninety-five 
dollars, the same to be paid for as the work progresses, 
on an estimate to be made by certain architects, less fif- 
teen per cent. If said installments are not paid in five 
days on the estimates made, then the contractor may 
cease work and may demand twenty per cent on said in- 
stallment, and work to be resumed as soon as said install- 
ment is paid. If the contractor fails to finish the work 
by first of October, 1882, then he is to pay on demand to 
the committee as rent, three hundred dollars for every 
month between the time appointed and time the work is 
completed. 

This is a contract to pay (if the contractor carries out 
in good faith his contract) on the part of the county, 
$24,495.00 fora building, to be completed first of October, 
1882; and to meet which they have levied taxes, and col- 
lected the sum of one-fifth of one percent for the years 
1880, 1881, amounting to about $10,000.00; and estimating 
the tax of 1882 at the same amount, as recommended by 
the grand jury, there will be a deficit when this work is 
done of nearly $10,000.00 under the contract as due by 
this county. 

The question made by the plaintiffs is, that this debt so 
contracted for, is illegal and void under the constitution, 
and the execution of the same is sought to be enjoined. 

Paragraph I, section VII, of article VII, has been con- 
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strued by this court three times—first, in the case of Hud- 
son vs. Mayor etc., of Marietta, 64 Ga., 286, in which 
this court held that, “the municipality has no authority, 
under the constitution of 1877, to incur a debt of $3,000.00, 
in order to exchange an old fire-engine for a steamer, until 
there has been an election held according to a law pre- 
scribing the manner thereof.” Again, inthe case of Spann 
vs. The Board of Commissioners of Webster County, and at 
this term, in the case of Walsh vs. City of Augusta. With 
the aid of the light of these decisions, let us analyze this 
paragraph and interpret its meaning. The substance of 
the paragraph is foreshadowed, in the preliminary or pre- 
facing clause, in these words: “‘ Debt of counties and cit- 
ies not to exceed seven per cent.” 

The paragraph declares the debt “hereinafter in- 
curred of any county, municipal corporation, or political 
division of this state, except as in this constitution pro- 
vided, shall never exceed seven per centum of the assessed 
value of the taxable property.” 

There is, then, a further limitation prescribed as to incur- 
ring such new debt, even up toseven per cent. What is it? 
“No such county, municipality, etc., shall incur any new 
debt, except for temporary loan or loans to supply casual 
deficiencies of revenue, not to exceed one-fifth of one per 
cent. of the assessed value of the taxable property therein, 
without the assent of two-thirds of the qualified voters 
thereof, at an election for that purpose, to be held as may 
be prescribed by law.” 

First: We have, then, the absolute prohibition against a 
county incurring any new debt exceeding seven per centum — 
on its taxable property. 

Second: We have a prohibition against a county incurring 
any debt (exceeding one-fifth of one per cent. to supply 
casual deficiencies of revenue) “ without the assent of two- 
thirds of the voters, at an election for that purpose, to be 
held as may be prescribed by law.” 

The question, then, for our consideration is, does this 
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contract, entered into by these defendants in error, when 
consummated by the completion of the building, “create 
a debt against the county?” Is itanew debt incurred that 
“exceeds one-fifth of one per cent. of the assessed value of 
the taxable property therein?” The bill so charges, and 
the answer admits it to be true. How, then, can this con- 
tract be legal, that assumes to incur a new debt for the 
county (exceeding one-fifth of one per cent. on its taxable 
property), when the question of incurring this debt has 
not been submitted to a vote, with the two-thirds in its 
favor, at an election held for that purpose, as may be pre- 
scribed by law? 

But it is insisted that the words in the paragraph under 
consideration, “except as in this constitution provided 
for,” will relieve, and were intended to except new debts 
incurred for such purposes (such as public buildings, etc.,) 
as are mentioned in paragraph II, section VI, article VII 
of the same instrument. What is that section? Its preface 
is: “Counties—power to tax limited.” It declares the 
“general assembly shall not have power to delegate to any 
county the right to levy a tax for any purpose, except for 
educational purposes (in elementary branches), to build and 
repair the public buildings and bridges, to maintain and 
support prisoners, to pay jurors, coroners, and for litiga- 
tion, quarantine, roads and expetises of courts, to sup- 
port paupers, and pay debts heretofore existing.” 

It is quite clear this paragraph simply denies to the leg- 
islature the authority to delegate to counties the power 
to levy taxes for any purposes beyond those just above 
specified. The paragraph is not akin or germain to the 
paragraph following, and now under consideration. That 
paragraph is on the subject of taxation, and not on the 
subject of counties and cities incurring debts. 

But to what do the words “except as in this constitution 
provided for” refer, it is asked, if they do not refer to the 
paragraph preceding? We find use for these words in the 
same paragraph. The paragraph opens with an absolute 
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prohibition against any county, city, etc., incurring a debt 
“exceeding seven per cent ;” but in the latter part of the 
same paragraph it declares, “any city, the debt of which 
does not exceed seven per centum of the assessed value 
of the taxable property at the time of the adoption of 
the constitution, may be authorized by law to increase, at 
any time, the amount of said debt three per centum upon 
such valuation.” Now the first prohibition against a 
county or city creating a new debt over seven per cent., 
would be inconsistent with the last clause of the same 
paragraph, were it not for the words “except as in this 
constitution provided for.” 

Suppose the city of Augusta owed a debt over seven 
per cent. on her taxable property, then she cannot incura 
new debt; but suppose the city of Rome at the adoption 
of the constitution owed a debt of only six per cent. on her 
taxable property, then she may increase it three per cent. 
more, for the constitution clearly provides that any city the 
debt of which does not exceed seven per cent. at the time 
of the adoption of the constitution, may be authorized by 
law to increase at any time the amount of said debt three 
per centum. It, therefore, requires these words, “except 
as in the constitution provided,” to harmonize the first and 
last clausesin the paragraph in which they occur. Other- 
wise these clauses would be inconsistent and _ irreconcil- 
able. Our opinion is, therefore, that these words have no 
reference to the preceding paragraph, which relates alone 
to taxation. That the limitation upon the cities and 
counties to incur new debts are to be found in paragraph 
I, section VII, of article VII, and under it we hold: 

1. That any city or county which at that time owed a 
debt which exceeded seven per cent. on the assessed value 
of her taxable property, could not increase that debt, only 
to the extent of one-fifth of one per cent. to provide for 
casual deficiencies of revenue. 

2. That any city whose debt did not exceed seven per 
cent., might by authority of law and a vote of two-thirds 
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of her voters, add to this debt three per cent. upon the debt 
incurred, as well as levy, at her will, one-fifth of one per 
cent, to meet casual deficiencies of revenue. 

3. But that, without reference to the debt, whether 
over or under seven per cent, neither county nor city can 
incur any debt for any purpose whatever exceeding one- 
fifth of one per cent. upon her taxable property to sup- 
ply casual deficiencies of her revenue, unless she has au- 
thority of law for so doing, and the same is, in canformity 
to that law, submitted to a popular vote, and two-thirds of 
the qualified voters assent thereto. 

With these views of constitutional limitations and re- 
strictions, we must hold that this contract to build this 
court-house on the terms specified, is incurring a debt for 
the county of Hancock in a manner prohibited by the 
constitution, and the injunction asked for skould have 
been granted. 

We appreciate the importance of the interest involved, 
and the necessity there is for the proper administration 
of justice and the preservation of county records, that a 
suitable court-house should be erected, but we cannot 
override the constitution to meet the emergencies of par- 
ticular cases. It is the supreme law, and we are bound to 
recognize and enforce its provisions when parties litigant 
seek its protection against illegal taxes threatened, or il- 
legal contracts sought to be discharged by illegal levies 
hereafter to be made. 

If the parties to this contract can so modify it that the 
cost of this building can, as it falls due, be met annually 
hereafter by a levy of one-fifth of one per cent. on the 
assessed value of the taxable property of said county, 
the injunction ordered may be altered soas to meet this 
modification; otherwise to incur or pay this debt sought 
to be incurred, application must be made to the law- 
making power, if none such now exists in this case, for 
permission to have an election, and with the assent of 
two-thirds of the qualified voters assenting thereto, the 
debt may be incurred and the house completed. 
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Let the judgment below be reversed unless the liability 
to be incurred shall be so arranged as not to exceed one- 
fifth of one per cent. annually on the assessed value of 
the taxable property of the county of Hancock; and in 
that event the judgment below stands affirmed. 

Judgment reversed on terms. 


HopGES ef al. vs. HIGUTOWER ef al. 


A man, as head of a family consisting of a wife and children, applied 
for a homestead. A caveat was filed, and while it was pending 
the land was sold at judicial sale, and the caveator and another, 
with full notice, bought it. Appraisers were appointed, and on their 
return the schedule was approved. The caveator appealed, and 
pending the appeal the applicant died : 

FTeld, that a bill would lie at the instance of the widow and children 
to have them subrogated to the rights of the applicant, to enforce 
their right to the homestead, and to compel the purchasers to pay 
over the rents and profits arising from the land since the original 
grant of the homestead. 


Equity. Homestead. Before Judge Crisp. Stewart 
Superior Court. April Term, 1881. ° 


Reported in the decision. 


R. L. Watts; W. A. LITTLE, for plaintiffs in error. 


T. D. HIGHTOWER; E. H. BEALL; J. L. WIMBERLY ; 
GUERRY & SON, for defendants. 


SPEER, Justice. 


John L. Hodges, the husband of plaintiff in error, being 
the head of a family consisting of his wife and eight mi- 
nor children, applied to the ordinary of Stewart county 
for setting apart a homestead in realty and personalty, on 
5th July, 1875, including in his schedule a house and lot 
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in Lumpkin, Stewart county. C. J. Tucker, a creditor, 
filed a caveat thereto. In August, 1875, the house and lot 
were sold at sheriff’s sale, and C. J. Tucker, the caveator, 
and T. D. Hightower, purchased it, with full notice of the 
application of Hodges. Appraisers were appointed under 
the caveat, and they made a return, valuing the property 
within the homestead limits, and the ordinary approved 
the schedule. The caveator appealed to the superior 
court. Pending the appeal, and before the same was heard, 
John L. Hodges, the applicant, died. This bill was filed 
by his wife and minor children, against the caveators, ask- 
ing that, as the head of the family of the same minor 
children, she might be subrogated to the rights he had at 
the time of his death. It is further alleged that the cave- 
ator, Tucker, and Hightower, since said sheriff ’s sale, have 
received the rents and profits of the aforesaid house and 
lot and withheld the same from petitioner and her chil- 
dren, and still continue to hold the same, of the annual 
value of $100.00 for rent, to which complainants claim 
title. Her prayer is for an order of the court to make 
complainant and her children parties to the homestead ap- 
plication now pending; that a decree may be had to have 
the property sutveyed as a homestead, and the person- 
alty returned by the commissioners set apart as a home- 
stead, for the sole use of complainant and her children; 
that the defendants may be decreed to pay rents and prof- 
its arising from the use of the property, as the proceeds 
of the homestead. To this bill defendants demurred, on 
the grounds, 

(1.) There was no equity in the bill. 

(2.) That complainant has a complete remedy at law. 

The court below sustained the demurrer and dismissed 
the bill; whereupon complainant excepted. 

The right to a homestead is a right created by the fun- 
damental law and the statutes of the state. 

Article VII, section I, of the constitution of 1868, under 
which complainant by her bill seeks to have decreed this 
homestead to be set apart, provides “each head of a family 
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or guardian, or trustee of a family of minor children, 
shall be entitled to a homestead of realty to the value of 
. $2,000.00, and personal property to the value of $1,000.00, 
both to be valued at the time they are set apart.” This 
court has by construction extended this right to a widow 
and minor children of a deceased husband, who are like- 
wise entitled to this exemption out of the estate of the 
deceased husband and father. 40 Ga., 439. Provision 
is made by law as to how and in what manner and to 
what court this application shall be made. Code, §2002, 
and sections following. The husband and father hav- 
ing applied, on his death the suit does not survive to 
his representative, for there is no provision made for his 
representative, either to institute the application origi- 
nally or to be made a party in case of his death. This 
application has been well analogized to a suit, under the 
statute, instituted by the applicant to recover out of 
the property specified a use and enjoyment for the ben- 
efit of the wite and children, to be exempt from levy 
and sale during the existence of saidfamily. It is a cause 
of action granted by the constitution, and which the 
laws frame a remedy to enforce, and for this remedy the 
original exclusive jurisdiction is vested in the court of 
ordinary. The husband, as the head of the family, may 
be said to have the prior right to apply; on his failure or 
refusal the wife may apply, if he does not object. But if 
the husband objects, the wife’s right is denied. These 
several rights of the head of the family, wife, widow, 
guardian or trustee, are thus provided with an appropri- 
ate remedy, distinct and clearly defined so long as the 
applicant remains in life. On the death of such appli- 
cant, there is no special provision made by law for a rep- 
resentative to be made a party to conduct the suit to a 
final issue. 

It is evident that, had the husband survived, the consti- 
tution and laws would have afforded to him, as the head 
of a family, a homestaed out of the property for the use 

v 68—20 
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of his family so long as they were under the law entitled 
to the benefits thereof ; and this too would have been se- 
cured to them notwithstanding the judicial sale made of 
this property and its purchase by the respondents, since 
at the time of said sale said application for homestead 
was pending, and they had notice thereof. 

Shall it be said this right to secure this invaluable 
boon to the family is to be defeated by reason of the un- 
timely death of the head of the family? So far from 
‘this event depriving the beneficiaries of this constitutional 
shield and protection against creditors, it only makes it 
the more to be prized and needed in the loss of their nat- 
ural protector. Toward this application the husband 
was the acting trustee to secure to his family this estate 
in the nature of atrust for their benefit. Shall it fail if the 
trustee dies? Wetkink not. It is true there is no spe- 
cial provision made by law for having either the repre- 
sentative of such deceased applicant or his widow to be 
made a party to such a proceeding, so as to proceed as 
in ordinary suits where one of the parties dies. But here, 
under the constitution and laws, was a clear right in this 
family, through the husband and father as the head, to this 
estate for their use, and he was seeking to secure this 
right for them at the time of his death. Shall this trust, 
inchoate and imperfect though it be, so solemnly recog- 
nized, fail for the want of a trustee to represent the ben- 
eficiaries, or a remedy to secure it? Code, section 3250, 
declares for every right there shall be a remedy, and every 
court having jurisdiction of the one may, if necessary, 
frame the other. In the absence of any specific remedy, 
owing to the character of the estate and the relation the 
parties sustain to it, and especially under the peculiar 
facts of this case, where the estate sought to be set apart has 
by judicial sale passed from the applicants without fault 
on their part, though without affecting their rights, and 
where in such case it would be eminently proper to 
recover by a decree the property at the time it was as- 
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signed, so as to secure to complainants full and complete 
relief under one decree, we think it a proper case for 
the interposition and aid of a court of chancery. 

In life, with the assent of the husband, the wife is en- 
titled to a homestead in his estate. After death this right 
survives to the widow, though the title may have passed to 
the heirs at law. . 

Why should not this right remain to her in all its force, 
and with all its benefits, when he dies pending his applica- 
tion? And if there be no special provision by law for her 
to be heard, why may not a court of chancery afford the 
relief, and open its doors to her petition, and frame a 
remedy to meet the exigencies of her complaint? Proba- 
bly, in an ordinary case, where there had been no sale or 
transfer of the possession of the property from the appli- 
cants,a mere petition to the court to make the widow a 
party plaintiff would have been sufficient to proceed with, 
but under the peculiar facts of this case we think a resort 
to chancery is the better course to secure full and complete 
relief, as is sought to be done here, under one general de- 
cree to be rendered on the law and facts. 

Let the judgment of the court below dismissing com- 
plainants’ bill be reversed. 


JACKSON, Chief Justice, concurred on special grounds, 
but furnished no written opinion. 


CRAWFORD, Justice, concurring: 


I fully concur with the majority of the court in its judg- 
ment, so far as it adjudges that the complainant here is 
not precluded from her right of application for homestead, 
and in the property specified, if as is alleged, the pres. 
ent holders bought under notice of the pendency of the 
husband’s application therefor. But I cannot recognize 
any power in a court of chancery to entertain original ju- 
risdiction in matters of setting apart a homestead. That 
power is lodged elsewhere, and I think, for this complai- 
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nant, is full and complete. Besides, courts of chancery 
have been continuously enlarging their powers until, in 
the language of a distinguished English judge, long ago 
expressed, they have eaten out the very heart of the com- 
mon law. For myself, therefore, I am for limiting these 
powers strictly to “the correction of that wherein the law 
—by reason of its universality—is deficient.” Especially 
should this be so when it is remembered that equity origi- 
nated in and continues to be nothing more ncr less than 
bench legislation. 


ROGERS vs. CRAIG.* 


. If a man’s family permanently reside in this state, the superior court 
of the county of their residence has jurisdiction of a case against 
him, and service by leaving a copy of the writ at his residence is 
sufficient, though he himself is absent and has been so for a con- 
siderable time, he not being permanently separated from his wife 
and family. Code, §1690. 

2. It appearing from the record that this case was brought to the su- 
preme court for delay only, damages are awarded against the plain- 
tiff inerror. 40 Ga., 94, 157,213; 42 /d., 233. 


SPEER, Justice. 


(Craig sued Rogers on a promissory note in Milton su- 
perior court. The service was by leaving a copy of the 
writ at the defendant’s “residence,” in that county. On 
the trial, defendant moved to dismiss the case for want of 
proper service. In support of this motion it was admit- 
ted that he had a wifeand five children living permanently 
on the old family homestead, in Milton county; that he 
had not separated from his family, but that since 1879 he 
had been in the Indian Territory, excepting a few days 
preceding the trial. The motion was overruled; and 
this judgment was assigned as error.) 


*No opinions or full reports are published in the following cases, under the provisions 
of the Act of March ad, 1875. 
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HEATH vs. THE STATE OF GEORGIA. 


1. The evidence upholds the verdict. 
. A refusal to grant a continuance to obtain evidence which, when 
obtained, would be immaterial, is no ground for a new trial. 
. Though a word in the charge, when taken alone, may be objection- 
able, yet if when taken with its context it is clear and substantially 
correct, its use will not necessitate a new trial. 


CRAWFORD, Justice. 


(The judge charged that in misdemeanors there are no 
accessories before the fact as in felonies, but all are equal- 
ly guilty ; and that every person “concerned” in this trans- 
action is equally guilty. Exception was taken to the use 
of the word ‘‘concerned.’’) 


CAUTHEN vs. THE BARNESVILLE SAVINGS BANK. 


1. An affidavit of illegality having been filed by one defendant in 7. 
fa.,and an extraordinary motion for new trial having been made 
by his co-defendant on grounds involving other facts than those 
set up in the affidavit, there was no error in refusing to submit the 
two to a jury together. 

2. Where suit was brought on a promissory note, service perfected, 
and a judgment rendered by default, an extraordinary motion for 
new trial at a subsequent term of court would not lie for matters 
which were known tothe defendant, and which, if true, should 
have been set up as matter of defence to the action. 

3. Where a defendant delays the collection of a claim by bringing the 
case to the supreme court, and there is no semblance of merit in 
the exceptions, this court is bound to presume that the case was 
brought up for delay only, and to award damages on motion. 

(a.) That counsel advised his client to except, will not protect him 
against damages on account thereof. 


CRAWFORD, Justice. 





288 SUPREME COURT OF GEORGIA. 


Hamilton vs. Howard. 


HAMILTON vs. HOWARD. 


. The law defines what constitutes a legal fence; and there is no 
distinction made as to the different animals which are likely to en- 
ter into an inclosure, making the fence of one height for one class 
and another height for another. 

. Neither can the average height of a fence, too low at some points 
and too high at others, be taken to decide whether it meets the re- 
quirements of law. 

. Nor does the fact that a fence not up to the standard fixed by law 
will keep out other hogs than those of the plaintiff justify a trespass 
upon his hogs, even where notice has been first given. 

. To an action for trespass committed upon stock while on the 
premises of the defendant, a set-off of damages to the crop done 
by the stock is not maintainable, where the fence around such crop 
was not a legal fence. 

. Where all the evidence material to a case is not brought up to this 
court, alleged errors depending upon the evidence cannot be con- 
sidered. 


CRAWFORD, Justice. 


(Howard brought an action against Hamilton, under 
$1445 of the Code, for a trespass in killing one of plain- 
tiff’s hogs in an enclosure belonging to defendant. The 
latter pleaded the general issue and also the following 
special pleas: That the fence, though not a legal fence 
generally, was sufficient as to hogs (describing it); that 
though the fence was not five feet high it was nowhere 
lower than four and a half feet, and in some places was 
seven feet high; that the fence had been sufficient to 
keep out other hogs; that he gave plaintiff notice before 
killing the hog; and that he claimed a set-off for dama- 
ges done to his crop by the hog.) 
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LAWRENCE vs. THE STATE, 


1. The verdict was a necessary consequence of the evidence in this 
case. 

(a.) Human intent can only be ascertained by acts and conduct; and 
the law presumes that every act which is in itself unlawful, was 
criminally intended, until the contrary is made to appear. 

2. To constitute a principal in the second degree, one must: aid and 
abet the principal in the first degree. To charge that aiding or 
abetting is sufficient, is error. 

(a.) Under the evidence in this case, the charge does not appear to have 
injured the defendant. 


CRAWFORD, Justice. 


HOLLAND vs. SEWELL. 


The legal questions in this case are controlled by the rulings made 
when it was here before (61 Ga., 609); there are no errors of law 
which require a new trial, and the verdict is supported by the evi- 
dence. 


SPEER, Justice. 


COKER vs. MCKINNEY. 


To sustain a verdict for the plaintiff in a case of forcible entry and de- 
tainer, some force, or show of force, must be shown. Where one 
went to an unoccupied house and deposited bed-clothing there, and 
when notified to leave by a person who had been in possession of 
the land on which the house stood for several years, replied that he 
had bought the land and was in possession, and declined to leave, 
this was not alone such use of force as to sustain a proceeding for 
forcible entry and detainer. 


CRAWFORD, Justice. 
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WHITLEY vs. ALSTON é7 al. 


. Where complaint for land was brought, and a recovery had against 
tenants in possession, the fact that their landlord, with their knowl- 
edge and acquiescence, employed counsel to move for a new trial, 
which was done in the name of the tenants, does not render the 
motion that of the landlord, so as to make it illegal. 

2. The grant of a new trial was right under the facts of this case. 


JACKSON, Chief Justice. 


MARION vs. THE STATE OF GEORGIA. 


1. The verdict is not contrary to the evidence. 

. While it is not best to remark in the presence of the jury that cer- 
tain evidence may be admitted “ for what it is worth,” lest the jury 
may misunderstand the meaning of the court, yet such a remark 
will not necessitate a new trial. 

. The indictment being for assault and battery, and the defence justi- 
fication on account of opprobrious words, the jury may take into 
consideration all the circumstances, including the relative size and 
strength of the parties in determining the question so raised. 


CRAWFORD, Justice. 


JOHNSON vs. WILSON & COMPANY. 


. The verdict in this case is not supported by the evidence; and this, 
in connection with the fact that evidence of importance to the de- 
fence has been newly discovered, will necessitate a new trial. 

. Where a case is carried by appeal from the county court to the supe- 
rior court, and from the judgment there a writ of error is taken by 
the appellant, the security on the appeal is not a necessary party in 
this court. 


CRAWFORD, Justice. 
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VINTON & DAVIS vs. LINDSEY, executor. 


. Arbitrators are not limited to an adjournment from day to day, but 
may adjourn for a longer timeif the ends of justice require it. The 
matter of continuances and adjournments is within the sound dis- 
cretion of the arbitrators, and the record in this case fails to show 
any abuse of that discretion to the injury of the excepting party. 

. Noreasonable ground of exception appearing in this case, damages 
are awarded against the plaintiffs in error. 


SPEER, Justice. 


TIFT vs. HARRELL. 


The title to land being in controversy and the evidence concerning it 
conflicting, one of the claimants filed his bill to enjoin the other 
from using the pine trees on the land for the manufacture of turpen- 
tine. It appeared that this use, while injurious to the timber, did 
not destroy the corpus of the estate. The evidence on the ques- 
tion of solvency was conflicting. The chancellor granted the in- 
junction, but provided that it should be dissolved upon defendant’s 
giving bond to answer any verdict for damages which complainant 
might recover against him : 

Held, that there was no error in granting such conditional dissolution. 


JACKSON, Chief Justice. 


CLARK vs. THE STATE OF GEORGIA. 


. The evidence in this case was amply sufficient to warrant the ver- 
dict. 

. The charge of the court covered the substantial issues in the case, 
and in the absence of any request to charge, the defendant cannot 
complain that his theory of the case was not fully given. 


JACKSON, Chief Justice. 


SPEER, Justice, dissenting. 
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ROUNTREE vs. GURR. 


1. The charge as a whole is a fair exposition of the law of this case. 

2. An exception to the manner or tone of voice of the court in deliv- 
ering his charge is not reviewable by this court, there being no way 
by which it can be reflected here or its influence estimated. 

(a.) It is not always necessary that the court should charge an equal 
amount on the theory of each side. Frequently one position may 
require more elucidation than another. 


SPEER, Justice. 


BRYANT vs. WELCH, CoOK & BACON. 


After all matters in issue between the parties to an equity cause had 
been submitted to an auditor,a report had been made and excep- 
tions filed and overruled, one of the parties could not then amend 
his pleadings and carry the case to a jury on its merits. Code, 
§4206 ; 59 Ga., 48. 


CRAWFORD, Justice. 


PATTERSON vs. THE STATE OF GEORGIA. 


. Though there be no certificate of the clerk on the bill of exceptions 
yet if the certificate to the transcript of the record states that the 
true original bill of exceptions is enclosed within, and the papers 
come enclosed in the same envelope, the writ of error will not be 
dismissed. 40 Ga., 702. 

. Where counsel for one side invoked the ruling of the court to stop 
opposing counsel in argument, on the ground that there was no tes- 
timony to authorize his comments, there was no error in the court’s 
deciding the comments in order according to his recollection 
of what one of the witnesses said, at the same time remarking that 
he did not intend to express or intimate any opinion as to the evi- 
dence, but left that to the jury. 43 Ga., 368. 

3. The verdict is upheld by the evidence. 


JACKSON, Chief Justice. 
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JOHNS vs. THE STATE OF GEORGIA. 


The act of 1879 (page 13:) regulating practice in the county courts 
applied as well to courts having criminal jurisdiction only as to 
those which combined civil and criminal jurisdiction. Hence, since 
its passage, indictment may be demanded by a defendant in a crim- 
inal case in any county court. 


CRAWFORD, Justice. 


FERST & Co. vs. LARKIN. 


A debtor delivered to a creditor notes falling due respectively in one, 
two, three and four years after date, and to secure them in part 
gave to the creditor a lease of certain land for ninety-nine years, 
taking in return a bond to retransfer the leasehold to her, provided 
that she should within four years pay to the creditor a specified 
amount : 

Held, that a failure to pay one of the notes would not give the credi- 
tor the right to bring ejectment ; such right would not accrue until 
the lapse of four years with failure to pay. 


SPEER, Justice. 


THE GEORGIA RAILROAD vs. BEATIE ef al. 


. The legal principles involved in this case were settled by the de- 
cision therein at the February term, 1881, of this court. 

. Mere exceptions for delay only not being made to appear from this 
record, damages for frivolous exceptions are denied. 


SPEER, Justice. 


PERRY vs. BRAY & KEEL. 


B. & K. executed a written instrument, by which they promised to 
pay to D. or order $125.00, on or before the first of November fol- 
lowing ; they also gave a lien on their crops for the current year, 
and from year to year until paid, it being recited that the note was 
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given for advances made by D., and promised to deliver to D. suf- 
ficient cotton from their first picking to pay said amount, empower- 
ing him to foreclose summarily in case of non-payment. D. wrote 
his name across the face of the instrument, and P. received it for 
value before due: 

Held, that in law D’s. signature was an indorsement, and therefore de- 
livery of cotton to him after P. received the note was not payment 
thereof. Norcould this written contract be varied by parol so as 
to make D’s signature an acceptance only. 


JACKSON, Chief Justice. 


MADDOX ef al. vs. THE STATE OF GEORGIA. 


The reopening of a gase after both sides have announced closed, is a 
matter for the discretion of the court, and his decision will not be 
reversed unless decided injustice has been done thereby. 

(a.) The discharge of all the witnesses on one side, after a case has 
been announced closed, is a good ground for refusing to reopen the 
case at the instance of the other party. 


CRAWFORD, Justice. 


GARDNER vs. WATERS é7 al. 


A bill alleged, in brief, as follows: Complainant, being aged and in- 
firm, was entitled to a homestead ; he had fifty acres of farm lands 
set apart to him under §2040 of the Code; the land was somewhat 
encumbered, but was worth $3,000.00 over and above liens; the 
sheriff levied a justice court 7. fa. on the property, and sold the 
same to defendant for #65.00. Complainant was absent from the 
county, and knew nothing of the levy; no notice thereof was 
served of which he knew any thing; complainant’s attorney made a 
claim affidavit, and presented it to the sheriff, but it was refused ; 
he then gave notice of the homestead, and defendant bought with 
full knowledge ; the debt was not one which bound the homestead; 
the levy was excessive ; complainant had sufficient personalty to 
pay the debt; he has tendered to the purchaser the amount paid 
for the land, which the latter refused to receive. Complainant is 
old and is about to be turned out of his home. The prayer was 
for injunction, cancellation of sheriff's deed, etc. The answer set 
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up that complainant was never entitled to a homestead, that it was 
illegal, that there were incumbrances on the land, and that defend- 
ant bought dona fide for value. The chancellor ordered that the 
injunction be granted upon complainant’s giving bond to pay the 
$65.00; but that it might be dissolved by the defendant’s giving 
bond to pay complainant all damages he might sustain from pos- 
session or occupancy by defendant: 

Held, that the chancellor did not abuse his discretion in granting such 
order. 


SPEER, Justice. 


KENNEDY, administrator, vs. REDWINE. 


. The verdict in this case is supported by the evidence. 

. A defendant in 7. fa., as a witness for plaintiff in the trial of a 
claim case arising under levy of the 7. fa., having testified that the 
property was given in for taxation by claimant as partnership 
property of himself and defendant prior to a transfer of it to claim- 
ant, there was no error in allowing the claimant to introduce the 
tax digest to show that the property was in fact given in by him as 
his own. 


CRAWFORD, Justice. 


PURDY vs. THE STATE OF GEORGIA. 


Under a general power to control the manufacture and sale of spiritu- 
ous liquors granted by the charter of a municipal corporation, an 
ordinance was passed requiring the closing of doors of retailers on 
Sunday and every night at 12 o’clock except Saturday night, then 
at 11 o'clock, and that the keepers should not permit persons to as- 
semble at their places of business on Sundays, or after the hours 
at which they were required to close their doors. A retailer was 
convicted in the mayor’s court for permitting persons to assemble at 
his saloon or grocery on Sunday : 

Held, that this was no bar to a subsequent prosecution by the state for 
keeping open a tippling house on Sunday. 35 Ga., 145; 53 20., 753 
59 Jé., 168. 


SPEER, Justice. 
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Woop vs. THE STATE OF GEORGIA. 


. Exception to the entire charge on the ground that it is “on some 
material points contrary to law and failed to charge the law appli- 
cable to the facts, and was calculated to mislead the jury,” is too 
vague and general. 

. Where long paragraphs of a charge involving a number of propo- 
sitions of law are excepted to without pointing out the specific errors 
therein, the exception is tuo general, and cannot be considered. 

3. The verdict is amply supported by the evidence. 


SPEER, Justice. 


PORTER vs. MASSENGALE BROTHERS. 


P, was the agent at Augusta, Ga., of M. & Bros., who lived at St. 
Louis, Mo., and was to receive a commission on sales. They dealt 
in futures. On November 13th, 1879, he telegraphed to them to 
buy 30,000 bushels of wheat, December delivery, for “Roberts,” 
and to draw on him (P.) for margins. In fact there was no such 
person as “Roberts,” and he was dealing for himself. On No- 
vember 15th he ordered the contract or “deal” closed at a profit. 
On November 17th a draft for $1,000.00 margins drawn on the 13th, 
was presented to him, and payment refused : 

Held, that such transaction was a mere speculation on chances and 
illegal. Ina suit for the profits and commission on such a transac- 
tion by P., a non-suit was properly awarded. Code, §2638. 


SPEER, Justice. 


THE DAHLONEGA GOLD MINING COMPANY vs. PURDY. 


. Where a judgment of the superior court has been affirmed by this 
court, its legality becomes res adjudzcata, and it cannot be attacked 
by affidavit of illegality for errors which were or could have been 
excepted to in the bill of exceptions. 

. No sufficient legal reason for excepting appearing in this case, ten 
per cent. damages are awarded against plaintiff in error. 


CRAWFORD, Justice. 
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TARVER & BROTHER vs. PLANT & SON. 

The judgment of the court below being unquestionably right, and no 
reasonable ground for excepting appearing, in the absence of any 
appearance for plaintiff in error, on motion of counsel for defend- 
ant in error, the record will be opened and damages awarded for 
bringing the case to this court for delay only. 


SPEER, Justice. 


ZACHRY vs. BROWN ef al. 
There being no shadow of merit in the grounds of illegality in this 
case, nor in the exception to its being overruled, ten per cent. dam- 


ages are awarded against the plaintiff in error. 


SPEER, Justice. 


NORFLEET & JORDAN vs. CLARY. 
. The evidence is unsatisfactorily sent up in this case, but from 
the record before us we are not satisfied with the trial below. 
. The evidence for the plaintiff in this case is not sufficiently explicit 
to sustain the finding. 


CRAWFORD, Justice. 


CHAPMAN vs. HAND ef al. 


1. A non-suit should have been granted in this case. 
2. The verdict is not supported by the evidence. 


CRAWFORD, Justice. 
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ooo’ 


THOMAS vs. THOMAS; COKER vs. THE STATE OF GEOR- 
GIA; HANIE vs. THE STATE OF GEORGIA, 


The verdict in each of these cases was not contrary to law or evidence. 


COBB vs. PEEPLES. 


The presiding judge did not err in granting a first new trial in this 
case. 


TRAMMELL ¢f al. vs. MARKS ef al.; EEWELL vs. ED- 
MONDSTON. 


The court did not err in refusing an injunction in each of these case;. 





